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PREFACE 

"Democracy and Government" was begun in April, 
1915, and completed in April, 1917. Since then 
only minor changes have been made in the text, and a 
few foot-notes added. The varied political phe- 
nomena of the past two years have been purposely 
ignored because, being chiefly due to causes connected 
with the war, and therefore largely temporary in 
character, they are less important in the evolution of 
political institutions than the phenomena belonging 
to times of peace. 
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reading and criticizing the manuscript. 
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INTRODUCTION 

A government carries into effect ideas* A study 
of the proper form of government for a state must 
therefore take up two propositions: first, what persons 
should have the I^al right to determine finally the 
ideas to be carried into efieot; and, secondly, in what 
manner the ideas to be carried into effect should be 
selected, and how they should be carried into efi'ect. 
The first proposition calls for an inquiry as to who 
should legally constitute the ruling power of the state 
— ^that is, what requirements a person should fulfill 
before being permitted to exercise the right of suf- 
frage. The second proposition calls for an inquiry 
into the proper organization of the government in or- 
der that the ideas to be carried into effect may be 
selected as reliably, and carried into effect as cer- 
tainly and eflBciently, as possible — that is, how the 
government may be made most responsive to the 
will of those who have the ruling power, and most 
serviceable to the people. 

Part I of this book is devoted to a discussion of the 

first proposition, and Part II to a discussion of the 

second, each proposition being discussed with special 

reference to government in the United States. 

8 



PART I 



THE RULING POWER OF THE STATE 

The legal control of a government should be vested 
in those who possess, in the nature of things, the 
power to control it. This power consists in intel- 
ligence and force. A government carries into effect 
ideas. To^f^trol a government means to compel it 
to carry into effect certain ideas. To decide what 
ideas shall be carried into effect requires intelligence. 
And to compel the government to carry those ideas 
into effect requires force. 

The power to control a government — ^the ruling 
power, as it may be called — is commonly thought of 
as something that can be created by law and vested 
in such person or persons as the law may designate. 
Thus it is thought that a state may be made at will 
either an autocracy, an aristocracy, or a democracy, 
aocoiding to the constitution adopted-all depending 
upon whether the constitution declares that the control 
of the government shall be vested in a hereditary mon- 
arch, in a hereditary class^ , or in the people them- 
selves. 

The idea that political power can be created by 
law has arisen from the fact that the law has recog- 
nized the power to rule of those who actually had 
such power, and people have confused the cause and 
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the effect. Just as people have thought, from the fact 
that the law recognized a certain metal as a standard 
of value and medium of exchange, that the law gave 
value to that metal and caused it to be used as money, 
instead of the value of fbe metal and its use as money 
leading to the enactment of the law, so people think 
• that the law bestows power to rule on those who pos- 
sess it, instead of the existence of the power in such 
persons bringing about the law. And just as people 
have believed that the law can give value to any sub- 
stance it may select, and cause it to be used as money, 
so people believe, more or less generally, that the 
law can vest political power in any person or persons 
it may select. The truth is, power is power, as value 
is value, and the one can no more be created by 
law than the other. 

Power is power, whether in physics or in politics, 
and can no more be created by law than something 
can be made out of nothing. Physical power, as 
that in a flowing stream, may be by the hand of man 
to some extent concentrated or dissipated, directed 
into this channel or into that ; and the same is true of 
political power. But in each case the power itself 
must exist as an independent fact. A constitutional 
provision purporting to vest political power in a cer- 
tain person or class, or in the people, is merely a 
legal form unless that person or class, or the people, 
as the case may be, actually possess such power. 
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Power is substance, and must exist, if at all, in the 
nature of things. Law can create forms, or can 
clothe substance with form, but cannot create sub- 
stance. Tliat any persoiuo r any class of the popula- 
tjon^can rule over a people if only given autfaoritv 

by^law^aO- .to .do» . or that human beings,, merely Jbj 
reason of their being such, have the capacity to rule^ 
themselves, and only need a law granting them the 
rightld select by ballot the officers of the government, 
each is an unproved and unprovable assumption. 

A state whose constitution provides for universal 
suflfrage is commonly called a democracy. The. fact 
?°i iin^'^^^°"^ fliiffrflgA m^y ^viat wiAaihl democracy, 

^"^ dfilT^^^^^y witTinnt UTiiVftrgfll ^i^ffj-grgP^ jiiaf pg an 

attorney ^t law m ay not be a^ jawyer^ and a lawyer 
need not be an attorney at law. As an attorney at 
law is a person who has a legal right to practice law, 
while a lawyer is one who has the knowledge and 
ability necessary to its practise, so univers al suffrage 
means thq t thf p^^p^^ hav^ a legal righit to control 
die government, while democracy mea ns thawhey 
have the actual power to control it. The law can 
establish universal suffrage, giving the people the 
right to vote for officers of the government, just as it 
can make any person an attorney at law, giving him 
the right to practise in the courts. But no law can 
create demo cracy any more than it can makeji J[ajic&. 
^er^ It can no more endow a people with the power 
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necessary to control their government than it can 
endow a person with a knowledge of law and a legal 
mind. 

During the French Revolution universal suffrage 
was adopted in France, but the state did not thereby 
become a democracy. The grant of the ballot to the 
French people at that time was like issuing a license 
to a person who has never studied law. The people 
could not and did not control the government. After 
as well as before the introduction of universal suf- 
frage the government shifted from one faction to an- 
other without any faction representing the French 
people. Out of this political chaos there emerged 
at length a settled government, but that government 
was controlled by a few individuals; the state became 
an oligarchy. Finally Napoleon Bonaparte became 
supreme; the oligarchy gave way to an autocracy. 

An autocracy and an oligarchy are essentially the 
same type of state. If an individual of preeminent 
ability and strength of character arises in an oligarchy 
he may succeed in subjecting the government to his 
sole will. When he disappears from the stage of 
action, unless there is some other person strong enough 
to take his place, the power falls again to a few in- 
dividuals who, acting together, are able to control the 
government. A state may thus readily change from 
an oligarchy to an autocracy, and back again. Prior 
to the Revolution France was an autocratic-oligarchic 
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state, and such she remained in fact during and after 
the Revolution in spite of changes in the constitution 
and laws. The Revolution could by these means noi 
more change her true political nature than a man can] 
change his character by changing his name. / 

Whether a state is an autocracy or oligarchy on 
the one hand, or a democracy on the other,^ ^spsnd^ \/ 
not upon laws . laiLlffi on conditions. First, however, 
let us understand what these terms mean. An autoc- 
racy is a state in which one person has supreme power 
in the government, and an oligarchy is a state in 
which a few persons, acting together, have such power. 
But what is a democracy? It is defined as a state in 
which the people rule — one in which the people con- 
trol the government. But what is meant by the •" 
people? It cannot mean all of the citizens, for, with 
the exception of foreigners, every member of the popu- 
lation is a citizen. It is evident that not every citizen 
either does or can take part in controlling the govem- 

^ Aristocracies require no attention in these pages for the reason 
that they belong to the past — ^to ancient and medieval times. With 
the increase in economic power, and in the facilities for migration 
and education, characteristic of modem times, the ^-^"dft^'^"^ have 
disappeared under which aristocracies arose and flourished. At 
present in certain states the government continues partly aristo- 



cratic in for m becau se of the soci al p restige th at belo ngs to an s- 

B poGi 



tocracv . but the political power of aristocracy is gone. Even wken 
conditions were most favorable for the existence of aristocracies there 
was a constant tendency for them to give way to autocracies. For 
whenever a strong man appeared he was tempted to organize the 
common people (who in those times were, as a whole, ignorant) into 
a force with which to 8eiz& the government and establish an autoc- 
racy. 
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ment, and this regardless of law. A five-year-old 
child, even if entided to vote for oflBcers of the gov- 
ernment, cannot in the nature of diings share in its 
control. Those who control the government must be 
able to decide what ideas it shall carry into effect. 
In order that a person may share in such control he 
must therefore have sufficient intelligence to pass upon 
political ideas. He must be intelligent enough to 
know, at least in a general way, how the government 
should be carried on. gy thp. peQplf> jrv^t t^^rrf^rf^ 

be meant the inteljigem J^MJQairfj^^ 
a state . And it makes no difiference how small a pro- 
portion of the entire population this portion may be. 
The population of a state may be a million, and its 
electorate only five thousand; it is nevertheless a de- 
mocracy, provided these five thousand include all 
that have the requisite intelligence, and, acting to- 
gether, maintain a common government.^ 

From the foregoing it is evident that if the intel- 
ligent citizens would always, in every state, act to- 
gether to maintain a government in which all should 
share, there would be no autocracies or oligarchies. 

^ At the time of the adoption of the Federal Constitution the popu- 
lation of the United States was upward of 4,000,000; of this number 
only about 150,000 had the right to vote, or less th an fpur__2§jLCfint. 
/The restrictions upon the suffrage consisted chiefly in requiring that 
voters own property of a certain value or pay taxes in a certain 
amount, but these requirements were so low diat any person with 
sufficient intelligence to have a share in controlling the government 
was likely also to have sufficient ability to satisfy them by acquiring 
the necessary property or means. 
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From the ignorant elements in the population, no 
matter how large a percentage thereof they might 
form, there could be no fear except of anarchy; for 
without intelligent leadership they would be able to 
bring about nothing but destruction. The ignorant 
by themselves can form only a mob, and a mob can 
only destroy. If overwhelmingly in the majority 
they might destroy the government created by the in- 
telligent classes, but they could not replace it with a 
government of their own. But all intelligent citizens 
do not always, in every state, act together to maintain 
a common government. In the first place, in all states 
ambitious individuals are to be found who desire to (f j 
control the government according to their own ideas. 
In the second place, the average citizen of any state 
is generally willing to support the government, no 
matter what its nature may be, if only he is given ^\ 
some lucrative office under it, or is otherwise per- ^ 
mitted to derive special benefit therefrom. The ma- 
terial advantages enjoy e d by an oflSq^jiplder ioL. ao 
autocracy o r oligarchy are easily greater than those, 
of a private citizen in a democracy. Official posi- 
tions in a non-self-governing state are more important 
than in a self-governing state, and the holders of such J 
positions in the former feel at least as much pride ^^ 
therein as do the citizens of the latter in their right . 
of self-government. In the third place, the ignorant 
classes in any state are always ready to take up arms 
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against the government under any leader who can 
promise them booty. The ignorant are also the 
poorer classes, depending for a livelihood on mi- 
skilled labor for others at low wages, and having no 
property beyond a few personal effects. Having 
neither employment nor property requiring the protec- 
tion of the law, they have a minimum interest in as 
well as a minimum knowledge of the government.^ 

Whether it is possible for a person or a group of 
persons to control the government of a state, thereby 
making it autocratic or oligarchic, depends upon the 
proportion of intelligent citizens to those who are ig- 
norant. The individual or individuals who aim at 
establishing or maintaining an autocracy or oligarchy 
can rely upon the support of those who are ignorant, ^ 
and also upon the support of as many of those who/ 
are intelligent as can be given offices or other special 
benefits under the government. In order to prevent 
the establishment or maintenance of an autocracy or 
oligarchy it is therefore necessary that the propor- 
tion of intelligent persons to those who are ignorant 
be great enough so that, dividing the population into 
two parts, one part consisting of the intelligent per- 

^In Mexican revolutions the allegiance of the rank and file is 
chiefly due to their admirati on for their lytd er. an admiration that 
is commensurate with tneircSRfflR^^^n^ability to provide them 
with the spoils of victory. The leader may issue rhetorical moni- 
fiestos setting forth ideas for which he claims to be fighting, but ask 
one of the common soldiers what he is fighting for and the usual^ 
answer is, **Mi jefeJ* 
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sons who cannot be provided with offices or given/ 
special benefits under the government, and the other/ 
part consisting of the intelligent persons who can bd 
given such offices and benefits together with the ig-j 
norant classes, the former will be superior in force to) 
the latter. 

The constitution of a state may declare that the 
control of the government shall be vested in a par- 
ticular individual, but the state will nevertheless be 
a democracy if a sufficiently large percentage of the 
population have intelligent ideas as to how the gov- 
ernment should be conducted. In such a state the 
individual legally vested with the control of the gov- 
ernment must either carry on the government accord- 
ing to the wishes of the people, or surrender control 
to some one who will. In England the law vests 
supreme power in the King, but he exercises in fact 
no political power. He is not even permitted to ex- 
press an opinion on a political question except to the 
Prime Minister, and then only in private and as a 
matter of absolute confidence. The members of the 
Cabinet carry on the government in the King's name, 
and the King, insofar as he takes any part in the 
government, merely does whatever the people, ex- 
pressing themselves through Parliament, wish done, 
whether it meets with his personal approval or not. 

On the other hand, the constitution of a state may 
provide for universal suffrage, and declare that all 
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officers of the government shall be elected by the 
people, but the state will nevertheless be an autocracy 
or oligarch y if a sufficient pprrpntaffp of thft pftgnla- 
tion do not have intelligent ideas as to how the eov- 
emment sh oulcjjjfijgamed....^- In such a state elec- 
tions will be managed by the individual or individuals 
who control the government: these will see to it that 
the returns show their supporters to be elected. In 
Mexico the Constitution provides for the popular elec- 
tion of the chief executive and legislative officers, but 
in all the history of Mexico there has never really 
been such an election.^ In spite of the Constitution 
the government has always been autocratic or oli-i 
garchic. In England the people are largely inteU y, 
ligent, and the government is democratic in fact though 
mainly autocratic in form. In Mexico the people^ 
are overwhelmingly ignorant, and the government is 
autocratic or oligarchic in fact while democratic in 
form. The ballot in the hands of the average Mex- 
ican is like a watch in the hands of one who has not 

^ In 1913, when Huerta was in control of the Mexican goyemment. 
President Wilson demanded of him that he hold a ^'constitutional 
election** to select a successor to himself. The election proved a 
farce. The revolutionists, to whom it was intended to offer a 
means of accomplishing their aims without further bloodshed, re- 
fused to have anything to do with it. They had no use for an elec- 
tion not managed by themselves. Mexican history shows that who- 
ever has control of the electoral machinery gets a majority of the 
votes, and Carranza merely followed Mexican precedent in insisting 
on an election conducted by his own partisans. 
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yet learned to tell the time: it may be ornamental; 
it cannot be useful. 

In thus contrasting the intelligent and the ignorant 
elements in a population it is not intended to imply 
that the population of any state consists of two wholly 
distinct classes, one intelligent, and the other ignorant. 
Political questions differ greatly in complexity. Some 
are so simple that a person of little intelligence — one 
who may be called ignorant — ^will be able to form a 
reasonably correct opinion regarding them. Others 
are so complex that persons of the highest intelligence 
will find it difficult to decide satisfactorily upon the 
course of action which they demand. There is hardly 
a normal individual residing in a civilized commun- 
ity who is so ignorant as not to be able to form an 
inteUigent opinion on some questions. And there is 
no one so intelligent as to be able to form a demon- 
strably correct opinion on every question. Moreover, 
between the most intelligent and the most ignorant 
there are those who represent every degree of ignor- 
ance and intelligence. Nevertheless, although no 
sharp line can be drawn between the intelligent and 
the ignorant, the distinction between them is real, 
just as is the distinction between day and night not- 
withstanding the fact that the day is not absolutely 
light or the night absolutely dark, and that there is no 
exact moment when the one leaves off and the other 
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begins. The people of every community readily dis- 
tinguish among their fellow-citizens between those who 
are ignorant and those who are intelligent, and the 
distinction, thou^ necessarily rough and leaving 
many on the border-line between ignorance and in- 
telligence, is a practical distinction; for a person is 
judged by whether he is or is not able to form an 
intelligent opinion as to what action should be taken 
in dealing with most of the important problems that 
arise in the community and state. 

From the foregoing classification of states into au- 
tocracies or oligarchies on the one hand and de- 
mocracies on the other, it must not be assumed that 
any state is either an absolute autocracy or oligarchy, 
or an absolute democracy, or that there is any exac 
line dividing the one kind of state from the other. I 
autocratic and oligarchic states the autocrat or 
oligarchs must consider the wishes of the masses 
of the population insofar as these are able 
to understand some of the simpler matters of gov- 
ernmental policy. In democratic states, insofar as 
the people generally are unable to understand the 
more complex questions that arise, the officer or of- 
ficers vested with power to act may consult only his 
or their own opmions and desires. Thus there are 
democratic influences at work in autocratic and oli - 
iiLohic ^nunenu. and .^al fc..^A.xdU^ 
fl^jfin/>Aq fit; work in democratic govemm^itSg^ And in 
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some states these contrary influences are so nearly 
equal that it is quite impossible to say to which class 
they belong. It is easy to distinguish between a 
rich man and a poor man, but some men are neither 
rich nor poor. Some states are neither den^ f^f^ri^oifta 
nor autocracies or oligarchie s. Nevertheless the rule \ 
is clear, that the greater the percentage of intelligent 
people, and the greater their intelligence, the more 
democratic the state; and the greater the percentage of 
ignorant people, and the greater their ignorance the] 
more autocratic or oligarchic the state. 

Intelligence means democracy; ignorance means 
autocracy or oligarchy. Not only may this truth be 
brought out by an analysis of political forces, but 
history shows that in every conflict between the friends 
and the foes of democratic institutions the former 
have relied on the intelligent elements in the popula- 
tion, and the latter on the ignorant. All thn 
tory the ignorant classes have been a weakness t o the l 
forces that make for democracy, and a strength to the/ 
f oi^s ^that make for autoc racy or oligarchial 

The United States is a democratic state. The pro- 
portion of intelligent citizens to those who are ig- 
norant is such that it would be futile for any am- 
bitious individual or group of individuals to attempt 
to obtain control of the government by force. If all 
of the people were divided into two factions, one 
composed of the ignorant together with as many of 
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the intelligent as could be given a special interest in 
the government, and the other of the remaining in- 
telligent citizens, the strength of the latter would 
greatly exceed that of the former. In the nature of 
things the intelligent masses constitute the ruling 
power. They have both the intelligence and the force 
necessary to control the government. 

Nevertheless in many of our cities and other local 
subdivisions, and in a less degree in a number of our 
States, the government is controlled by some indi- 
vidual or group of individuals. These carry on the 
government, or cause it to be carried on, largely ac- 
cording to their own ideas and in disregard of the 
popular will. They are called bosses. A single/ 
boss is an autocrat. A number of bosses acting to- 
gether form an oligarchy. The characteristic of auto- 
crats and oligarchs is that they carry into eflFect their 
own ideas and wishes — not those of the people; and 
this is the characteristic of a boss. To the degree that 
a boss or a group of bosses is able to control a gov- 
ernment that government is autocratic or oligarchic. 
In bossism we have therefore the anomaly of an au- 
tocratic or oligarchic govern ment m_ thfi piidat, of jl 
democratic statft . 

For this anomalous condition there are 'two distinct 
cooperating causes. One cause consists in the de- ^j 
f ective organization of the government, including the 
electoral system. In the first place, the voters are 
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burdened with the task of selecting a large number of 
all kinds of officers. In the second place, the ma- n 
chinery provided for making these selections is climisy 
and difficult to operate. The performance of this task 
requires more skill than the average voter possesses, 
and more time than he can spare. By reason of this 
condition certain individuals, with an aptitude for 
political organization and management, assume the 
function of bringing about the nomination and election 
of persons to public office. They are known as profes- 
sional politicians. Tligy dgYgloB thfi nfififflmry nkiJIi 

and, because of the rewards to be obtainft^ dftY^^tff thf- 
necessary time to this wojL It is they who really 
select the officers of the government. It is evident 
that those who have the power to select the officfers of 
the government are able to control these officers in 
the performance of their official duties. To the ex-^ 
tent, therefore, that, because of defects in our form of 
government and in our electoral system, the voters 
have been compelled to relinquish to the professional 
politician the work of selecting public officers, they 
have also surrendered to him the control of the gov- 
ernment. These defects constitute not only one of the 
causes of bossism, but also the chief cause of the in- 
efficiency that is to be found throughout our govern- 
ment — ^where bossism does not exist as well as where 
it does. They will be discussed in Part II. The 
other cause of bossism consists in the presence of ig- 
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norant elements in the electorate. It is with this 
cause that we are here concerned. 

In most of the States persons of the densest ignor- 
ance may vote, those who do not even know their own 
names by sight. In the remaining States voters must 
be able to read the constitution, and also, in a few of 
them, to write their names — qualifications so low that 
the average American child can satisfy them before 
he has reached the age of ten. Thus the law every- 
where confers the right of sufifrage upon the ignorant 
members of the population. This represents an at- 
tempt to invest them with a share in the ruling power 

in attftTppt \n rrftatft powftr by law JldxGS&Judi^ 

not_ exi st^ in fact. The attempt is, as a matter of 
course, a failure. 

However, giving those who are ignorant the right 
to vote does have some efiFect. We have seen that, 
when the ignorant are suflBciently numerous as com- 
pared with the intelligent, they form the material out 
of which ambitious individuals may create a military 
force with which to obtain control of the government. 
If the ignorant are not sufficiently numerous to furnish 
material for such a force, nevertheless, by being given 
the right to vote, they become material out of which 
ambitious individuals may create a legal force — 
that is, a force capable of producing a legal effect — 
with which to bring about the same result. Thfty Kg- 
9ome politica l tools. _^ A tool is an object that is used 
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by an intelligent being to bring about some result. A 
tool can do nothing of itself, but it may enable the 
person who uses it to accomplish that which without 
it he could not accomplish. 

One who ma kes use of i gnorant voters in order to 
obtam control of the government is a boss. Like 
every other autocrat or oligarch, a boss attaches to 
himself as many intelligent citizens as he can provide 
with offices or other favors imder the government. 
But it is upon the ignorant voters that his power es- 
sentially depends. Why? Because they are cheap. 
And why are they cheap? Because they do not con- 
sider it wrong to vote as the boss desires. Whatever 
is detrimental to the public interest is wrong — 
morally wrong. An intelligent voter knows that the 
rule of a boss is detrimental to the interests of the 
people, and he therefore feels it to be wrong to vote 
for the candidates of the boss. ^T \^rvy*xrx\ Y^tfif 
does not understand th e evil effects o f boss rule^ and 
therefore , sfif^s no wronp in hftcnmin g part of ^V»^ 

machine.^ It is easier to induce a person to do that 



^It is conunonly believed that one's conscience tells him what is 
right and what is wiong. This is an error. \\ iff ntrt thf r^ys^X^'it^ 
h!!t t ^ f intAllftfftj that p r rfnrms t hin fn nrt i o Ti It is one's education, 
experience and reason that furnish his ideas of right and wrong. 
All the conscience does is to approve of conduct which the intellect 
declares to be right, and to disapprove of conduct which the intellect 
says is wrong. John Brown was perhaps the most conscientious 
character in American history. It was not his conscience, but his 
warped intellect, that told him it was right to commit murder in 
Older to free the slaves. 
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which he does not than that which he does consider 
wrong. The votes of the ignorant are therefore 
cheap; those of the intelligent, so far as they are 
purchasable at all, are dear* Even if a majority of 
intelligent voters were venal the sum necessary to buy 
their votes would be more than a boss could aflford to 
pay. It would be more than he could mdce out of 
his control of the government In order that a boss 
m ay b e able to control the government he must have 
at his command, for use in primary and general elec- 
tions, voters whose support can be got for a dollar 
or two apiece, or in return for some small material 
favor. Such vo ters are. in the. nsdbure of .things, ig- 

norailU 

The number of ignorant in proportion to intelligent 
voters that the electorate must contain in order that 
a boss may be able to control the government through 
the ballot-box is less than the number of ignorant in 
proportion to intelligent persons that the population 
must contain in order that an autocrat may be able 
to control the government by force. In other words, 
giving an ignorant person the right to vote makes him 
a more effective instrum^it in the hands of those who 
seek to control the government. On die battle-field 
a thousand intelligent combatants are superior to an 
equal number that are ignorant; and the more intel- 
ligent the former as compared with the latter, the 
greater their superiority in force. Intelligence counts 
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as well as numbers in a contest of force because force 
consists chiefly in intelligence. Physical strength 
without intelligence is useless. It is inte] 
suEEJifia. thfl mQst ^ffftcriive wfiationgjuAndjhfi ^UU to 
use them iQQst. eSestively. But at the ballot-box a 
thousand ignorant voters are equal to a thousand in- 
telligent voters. An election is a legal contest, and 
the law gives the same legal eflfect to every ballot, 
regardless by whom it is cast. Numbers count, but 
not mtelligence. The result is that, by reason of those 
who are ignorant having the right to vote, ambitious 
individuals are able to obtain control of the govern- 
ment where they would not otherwise be able to do 
so; that is, a state may have such a proportion of in- 
telligent to ignorant citizens as to make it a democracy, 
but, by reason of those who are ignorant being per- 
mitted to vote, ambitious individuals in that state are 
able to impose upon its people a government that is 
autocratic or oligarchic. 

The bestowal of the right to vote on those who are 
ignorant as well as on those who are intelligent is 
called democratic. Not onlv is it not dft n^ograt^c: it 
is also undemocratic and antiHdemocratic.^ The ig- 
norant members of the population do not and cannot 
form part of the democracy of a state. The attempt 
to make them a part by giving them the ballot has 
the eff'ect of making the government not more but 
less democratic — and more autocratic and oligarchic 



26 THE RULING POWER OF THE STATE 

— ^than it would otherwise be. Democracy demands, 
not that the ignorant be admitted to, but that they be 
excluded from, the right to vote/ 

The legal control of a government should be vested 
in those who have the power to control it. In a demo- 
cratic state that means all those, and only those, who 
have sufficient intelligence to know how it should be 
conducted. And in such a state the j ^anner of vest- 

^'^Pi ^llfT ^^C^^ p-nntrnl nf thft govftrnment^ in those en- 
titled thereto is to give them by law the right to select 
and remove the officers who have charge of the con- 
duct of the government. But how shall the law dis- 
tinguish between those who have and those who have 
not sufficient intelligence to be granted this right? It 
has already been remarked that there is no sharp line 
separating the intelligent from the ignorant. As twi- 
light intervenes between night and day, so those who 
may be called partly ignorant and partly intelligent 
fill the gap between those who may without qualifica- 
tion be called ignorant and those who may likewise 
be called intelligent. All laws, h nwev^r, in nrdftr to 
bf* f^nfnrff^ablf*, mu9t h^ ^pfinf^a Therefore the line 

lit may be thought that restricting the suffrage to a portion of 
the population destroys the democratic character of the state and 
makes it aristocratic. But this idea is based on a misconception of 
the real nature of an aristocratic state. In such a state the law 
creates between the ruling and non-ruling classes a barrier which _5 o 
indiYidnal hy hi3 individual effort s can pa^s . A regirifiiiftn hft.?.?d on 
intelligence is not such a barrier , ^nv nqrmd person livinfc in % 
civilized community"can'w his own efforts b ecome intelligent. 
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to be drawn must be a sharp line. Such a line is, 
necessarily, more or less arbitrary. But arbitrariness 
is a defect that is common to all distinctions made by 

human law, ffrj fbfi 1^"^ lintrimnn thn> intpHigATit ar^{\ 

the ipiorant is no more arbitrary than that, for in? 
stance^ between .acjulte. md. minojs. 

The line to be drawn will also be, of necessity, 
somewhat artificial, for the reason that it is not prac- 
ticable to base it directly on intelligence. Intelli- 
gence is itself quite impossible of satisfactory meas- 
urement, and recourse must be had to education, upon 
which intelligence largely depends. A person may be 
intelligent without being educated, or educated without 
being intelligent, but such cases are not numerous 
enough to form a serious objection to the fjHnptinn ^f 

educa tinn "? a tf°* ^^ inf^iiipAnnA 

Education differs in kind and amount What 
should be the kind, and what the amount, of educa- 
tion necessary to entitle a person to vote? The answer 
as to the amo unt evidendy:. depends on the stage o£ 
socigljeiKXjJii^ xeachfid by the state> The more com- 
plex the social organization the more intelligence is 
required for the exercise of the ruling power. Asjo 
the kind, the education must be such as is necessary. 
to an understand ing of the form, the operatio n, and 
ihe problems of tfie government. In the United 
States every voter should know the powers and juris- 
dictions, the departments and officers, of the local. 
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State and Federal governments, together with the sys- 
tem of electing officers and enacting laws. In con- 
nection with these matters a knowledge o£ history and 
geography is necessary, and every voter must also 
know arithmetic in order to miderstand public ques- 
tions of various kinds. 

No one should be allowed to vote who has not a 
good speakuig, reading and writing knowledge of the 
English language. A person may be educated and 
intelligent without knowing English, but no person 
can mingle with the people of this country sufficiently 
to become one of them without learning it. If any 
person resides in the United States a number of years 
without learning English it is rather certain that he 
has been living in a foreign atmosphere, an atmos- 
phere transported hither by immigrants and not yet 
dissipated. Such a person, even if a native-bom 
citizen, should not be permitted to vote. 

A person may be intelligent without being able to 
read, but such a person in this country is so excep- 
tional that he arouses curiosity as to how he became 
intelligent without being able to read, or how, being 
intelligent, he did not learn. The mental capacity 
for learning to read is so low that a child of 
five or six can acquire this accomplishment, 
and in the case of an adult a few weeks is 
sufficient for this purpose. As for writing, this 
is no more difficult to learn than reading. Writ- 
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ing is to reading what speaking a language is to under- 
standing it when spoken. Reading and writing are 
necessary means for the communication of ideas 
throughout a population inhabiting a large territory. 
Without tt ^^TTi fl rtftTHpnratic st ate as lar ge as the United 
States would be impossible. Certainly no one can 
reasonably object to requiring that every voter have 
those qualifications which the great mass of voters 
must have in order that the state may be what it 
ought to be. 

Only citizens should have the right to vote, and in 
order to acquire citizenship a foreigner should be re- 
quired to reside in this country long enough to be- 
come an American. An immigrant does not become 
an American by landing on American soil intending 
to remain, and desiring to become one. To become 
an American he must associate with Americans, gradu- 
ally displacing foreign ideas and foreign habits of 
thought with those that are American. This takes 
time. It may be thought that those who have de- 
clared their intention of becoming citizens should be 
permitted to vote on the ground that taking part in 
elections will expedite the process of Americaniza- 
tion. But casting an American ballot has no peculiar 
Americanizing power. Eating a meal in an American 
restaurant may have quite as much value for this 
purpose. If it should be said that a person having 
the right to vote will, while a person who has no such 
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right will not, take the proper interest in an election^ 
the answer is that a person's interest in an election de- 
pends, not upon his right to vote, but upon his rela- 
tion to the men and matters that will be affected by 
the election. Sometimes, as when an extension of the 
suffrage is at issue, non-voters may take more interest 
in an election than voters. 

The legal control of a government should be vested 
in those who have the actual power to control it. Thus 
far it has been assumed that all intelligent citizens in 
a democratic state share in the actual power to control 
the government, and are therefore entitled to share 
in the legal right to control it — ^the right of suffrage. 
But if the population of a state is not homogeneous — 
if it consists of two or more races, religions or castes 
so different from each other that the members of 
one race, religion or caste cannot, without suffering 
social penalties, associate with the members of another 
race, religion or caste — ql condition exists such that 
a citizen may be intelligent and yet have no share in 
the ruling power of the state. Democratic govern- 
ment means that those who have the ruling power 
unite their wills in the decision of political questions, 
and in the selection of public officials. It means that 
they act together. But in order jdbiaMwojg^giajaji^y^ 
unite their \dllsJaia£6Qatt)JiisJi^a cornmo n . pnrpa s fi they: 
must be able to associate with each othgr. If there 
is a barrier that prevents them from associating with 
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each other they cannot act together. Whatever ac- 
tion is taken will be by one — ^not by both — and that 
one will be the stronger. 

Thus it happens that if the populatio n of a state 
ronflistfl of two rares, and TnfiTP^P^s of ihfi, gnciQ jpt 
agociate with mFirnhfirs of thfi Othfir,^ 4l9SS. oLjfije 

onf^er,iace.HiU,.iijRffiaMrilY...m Ji^e.^riiliag 

I . po werjof tfagLJtatfiJg^jJae .CTfJusion jo£ 4fa«^ 
} ^^vJK^jyyXJSMe, no matter how intelligent the latter 

may be. This monopolization of power by the mem- 
bers of the stronger race is not the result of a pre- 
meditated purpose on their part, but of an existing 
condition — ^the fact that the members of the two races 
do not associate with each other. The members of 
the stronger race may even attempt to confer political 
power, equal to that which they themselves possess, 
upon the members of the weaker race, but such an at- 
tempt will fail. In order that it may succeed the 
members of the two races must first be able to in- 
termarry, to belong to the same religious and cultural 
associations, to join with each other in business un- 
dertakings, to visit in each other's homes, and gen- 
erally to act together in carrying on the activities of 
every-day life. Giving the ballot to the members of 
the weaker race with the expectation that it will make 



t^ It makes no difference whether the members of the stronger race 
efuse to associate with those of the weaker, or the members of the 
reaker race with those of the stronger, or whether the refusal to 
ssociate is mutual. 
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them politically equal to the members of the stronger 
race is eiqpecting the e£fect to bring about the cause. 
^O^^^Vifll fiq^mlityjneans political jpower ^ and real po - 
litical pow er cannot be creat ed bv la w. 

In the United States there are three races, or groups 
of races — Hie European, the African, and the Asiatic 
— that do not associate with each other. The 
European being the stronger, members of that race, 
or group of races, constitute the ruling power of the 
state. Members of the other races or groups, no mat- 
ter how intelligent, are not able, apart from their ex- 
ercise of the right of suffrage, to share in the control 
of the govenmient. * Take away the ballot from die 
intelUgent negroes, for instance, and their power to 
influence the government would be reduced to prac- 
tically nothing, while the ballot might be taken away 
from the intelligent whites without their power to 
influence the government being destroyed.^ The of- 
ficers of the government, without regard to the tenure 
by which they hold their positions, must take into 
consideration public opinion, and public opinion 
means the opinions only of the intelligent whites. 
Even invested with the right to vote the negroes have 
only a factitious sort of political power as dis- 

^The Belection of the officers of the govenunent by a political 
boss is equivalent to a disfranchisement of the Yoters. But insofar 
as there exists a positive public opinion as to how the government 
should be conducted the officers so selected cannot with impunity 
ignore that opinion. 
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tinguished from the natural, inherent power which the 
whites possess. The artificial character of their 
power is shown by the fact that in the exercise of this 
right to vote the negroes are subject to conditions im- 
posed, consciously or unconsciously, by the whites. 
Resting as this right does on legal provisions adopted 
by the whites without coercion from the blacks — pro- 
visions which the whites are as free to repeal as they 
were to enact them — it follows that it may not be used 
in ways that are objectionable to the whites. In the 
South the intelligent negro vote is a matter x)£.Jlfigal 
form gather than, political substance. In the North it 
constitutes at most a balance of power between oppos- 
ing factions among the whites, and not a power that 
can be used to further the real aspirations of the 
negroes themselves.^ North as well as South the 
policies adopted and the officers elected are those de- 
sired by the whites. I^ is the whites, and thev alone, 
that frame political issues, and they frame them to 
accommodate their own problems as arising imder 

^ In a certain Ohio town the ''drys'* won a local option contest in 
consequence of the negro vote being cast in their favor, and it was 
thus cast because the saloonkeepers refused to serve negroes at the 
same bar as the whites. The negroes were thus able, by reason of 
having the right to vote, to form the deciding factor in the settle- 
ment of a question which the whites had raised among themselves, 
and upon which the latter were rather evenly divided. But they 
were not able, by threatening to vote as they did, to obtain the priv- 
ilege of drinking at a white man's bar. Of course it was not within 
the power of the saloonkeepers to comply with their demand, for the 
attempt to do so would have transformed the white man's bar into 
a negro bar. 
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their own conditions. All a negro can do is to vote 
"yes" or "no" on a white man's proposition. It is 
the whites that select the candidates for office, and 
they select them with little regard for the wishes of 
the blacks. All a negro can do is to vote for one 
or another of the white man's candidates. The intel- 
ligent negro is no more able than an ignorant white 
voter to charge his ballot with ideas that are really 
his own — ideas growing out of his own experience, 
based on his own environment, and expressing de- 
sires that are essentially his. The political power 
that he has he must use, not as he would, but as he 
may. He must use it, if at all, to accomplish ends 
that are sought among the whites. The moment he 
imdertakes to use it directly to further some purpose 
originating with his own race it turns to ashes in his 
grasp. Political power that is power only so long 
as it coincides with the intentions of the whites, and 
which ceases to be power when it deviates therefrom, 
has scarcely the substance that the term implies. 

The legal control of a government should be vested 
in those who have the actual, inherent power to con- 
Mtrol it, and in no others. We have seen that the ballot 
in the hands of the ignorant is a menace to democratic 
government because they do not form part of the de- 
mocracy of a state. For the same reason the ballot 
in the hands of those who cannot share in the ruling 
power because they do not associate with those who 
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have such power is also a menace to democratic gov- 
ernment. We have seen that an ignorant voter, be- 
cause he has no ideas to be expressed by means of his 
ballot — ideas pertaining to the conduct of the gov- 
ernment — ^is readily induced to vote so as to serve 
the interests of some ambitious person. An intel- 
ligent voter who is unable to make his ballot express 
his ideas is in much the same situation. In the case 
of neither voter is the government his government. 
As to the ignorant the government belongs to the in- 
telligent; as to one of the weaker race it belongs to 
those of the stronger. A democratic government is a 
government of the intelligent members of the ruling 
race. No one can feel the same obligation to support 
a government belonging to others that he feels to sup- 
port a government of which he is a part. So that 
any one seeking to obtain control of the government 
to further his own ambitions can look for support to 
the intelligent as well as the ignorant members of 
any race that has no real share in the ruling power of 
Ithe state. The "general welfare" does not mean the 
I same to them that it means to members of the' ruling 
' race. It follows that those who, because of raciaj 
or other differences, are unable to associate with those., 
p osses sed of the ruling power, and who are theref or^ 
unable to share in that power, should be excluded, 
equally with those who are ignorant, from the right Ip. 
vote. 



\^' 
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The separation of the population of a state by racial 
lines into parts that cannot associate with eadh other 
has just been discussed as a question of suffrage; it 
is, however, essentially a question of citizenship. 
And being a question of citizenship, it follows that 
not only should the members of a race that cannot 
associate with the members of the ruling race be de- 
nied the right to vote, but they should also be denied 
admission to the state in large numbers as per- 
manent inhabitants. Citizenship nie^uis the . £||JS2* 
ment of civil rights, and it is in connection with the 
enjoyment of these rights that the barrier of race piani* 
fests itself. The members of races that are unable 
to associate with each other cannot enjoy these rights 
in common. Some of these rights are of such a na- 
ture that if they cannot be enjoyed by two races in 
common they cannot be fully enjoyed by both. En- 
joyment in full by one race means enjoyment only 
in part by the other. Therefore the ruling race will, 
by custom and by law, create inequalities in the en- 
joyment of diese rights as between its own members 
and those of the non-ruling race. These inequalities 
represent invidious distinctions between the two races. 
Thfire will, .bfiim.f act one citizenship for the ruling 
race, and another for the non-ruling. But the mem- 
bers of the latter will seek to exercise the same meas- 
ure of civil rights as the members of the former. Dis- 
turbances will arise. The more numerous the non- 
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ruling race, and the more intelligent its members, the 
more serious will these disturbances be. 

The exclusion by a state of races whose members 
cannot, at least within several generations, become an 
integral part of its chief population, is not an insult to 
them. It does not imply that they are inferior. Such 
exclusion is merely a recognition that there exists 
between them a deep-seated difference. American 
thought upon this subject of exclusion has been con- 
fused by reason of the current belief that the refusal 
of the whites to associate with the negroes is due to 
the inferiority of the latter. Because the negroes are 
inferior to the whites, and because the latter refuse 
to associate with the former, it is assumed that if the 
whites refuse to associate with any other race it is 
because such race is also inferior. This assumption 
is false. The inferiority of the negroes is incidental. 
One person's inferiority to another do^s not prevent 
them from associating with each other. The true 
reason for the non-association of the two races is that 
they are different.* If all the negroes in the United 
States should become intellectually equal, or even 
superior, to the whites, the latter would still refuse 
to associate with them. They would still be different 
The inferiority of the negroes has merely had the ef- 

/ ^ The nature of this difference is not a problem of political science, 
j^but of sociology. Those interested therein may be referred to Meck- 
Viin*s Democracy and Race Friction. 
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feet of avoiding more serious disturbances. The fact 
that Asiatics are not inferior to Europeans in mental 
capacity makes their presence the more dangerous, 
and their exclusion the more urgent. Our efiforts to 
exclude them may as logically be interpreted into an 
admission that they are superior as into a charge 
that they are inferior.^ 

In some countries, and among them the United 
States, the intelligent women form part of the de- 
mocracy of the state, and should be given the right to 
vote. They possess in common with the men the 
power to control the government, and should be vested 
with a share in its legal c(mtroL Political power is 
not something separate and apart from other forms of 
power possessed by human beings as members of so- 
ciety. Men have political power because, and inso^ 

far as, thg y par^^^^P^^^ ^^ ^^^ rnn/liipt r^f tliA t^onnnmic^ 

civ ic, ed ucational^ religious^ and otfafir^ flrtivitiVs of 
the so ciety. mwhich.tfaey reside. So also with women. 
Such participation requires intelligence, and women 
have been, for several generations, gradually gaining 
the requisite intelligence therefor. To an increasing 
extent they manage property, carry on business, be- 
long to the trades and professions, take part in the 
work of education and reUgion and in movements for 

^ When we get rid of the idea that Asiatics are by nature inferior! 
to Europeans perhaps the Japanese will not find our policy of exclu-j 
sion so offensive. / 
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the advancement of the race, and otherwise share in 
the thinking and doing, in the leading and following, 
that constitute social progress,^ They exercise var- 
ious forms of social power, and because they exercise 
such power they have political power. Having in- 
telligent ideas as to how the work of society should 
be conducted they have ipso facto intelligent ideas as 
to how the government should be conducted, for the 
affairs of the state are an integral part of the affairs 
of society. And the influence of the ideas of intel- 
ligent women, no matter if they do not have the right 
to vote, is actually felt in the conduct of the govern- 
ment. It is no more possible to prevent women from 
influencing the government than it is to prevent them 
from taking part in the management of property, the 
carrying on of business, and all the other activities 
that go to make up civilized life. The one depends 
upon and is commensurate with the other. And since 
they actually have a share in the power to control 
the government it is not only proper, but inevitable, 
when this share has reached a certain importance, 
that they should be vested with a share in its legal 
control.^ 

^ Some one may say that this is also true of the negroes. But it 
is true only within their own race. White women are, while negroes 
are not, permitted to associate with white men in these yarious activi- 
ties. If the women were compelled to dissociate themselves from the 
men, as the negroes are dissociated from the whites, in carrying on 
these activities, they would have no more political power than the 
negroes. 

2 The failure to distinguish between poUHctd power and the right 
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Since the power to rule depends upon force as well 
as upon intelligence it may be argued by some that 
women should be excluded from the ballot because 
they are inferior to men in physical strength. This 
argument would be valid if women and men took op- 
posite sides of political questions. But as a matter of 
fact the percentage of women to men is much the same 
on each side of all questions that arise, even that of 
woman suffrage. This is natural.- There is no more 
reason why men and women, as such, should oppose 
each other in politics than in business, literature, 
education, religion, or any other department of social 
activity. If the natural tendency were for men to 
think one way, and women the other, there would 
never have been a woman suffrage movement. In- 
deed, there would never have been a race of human 
beings; for "if a house be divided against itself, that 
house cannot stand." ^ 

to vote has caused much confusion in the discussion of both woman 
suffrage and negro suffrage. The ballot should be taken away from 
the negroes, not in order to deprive them of political power, but 
because they are already (and always have been) without such 
power. The ballot should be granted to women, not in order to give 
them political power, but because they already have it. If they did- 

not alreac^ y hnvf " ^'''■^"^Ti mpffliurr nf rotitiffil mwr^ *^'^r '^"ff^* 'flftt 

to have th e ballp t. The negroes were enfranchised, not as a result of 
tlieirnEaving political power, but in order that they might have it. 
Those who brought about the Fifteenth Amendment wer^ largely 
men who neither understood the nature of political power, nor per- 
ceived the existence of any essential difference between the negroes 
and themselves — ^men who, in other words, on the one hand thought 
that political power could be created by law, and, on the other, 
looked upon * J^Tft «ft ri"lir^T ft '^^'^*'' mflT^ m^ a blaci.jskin. 
^ If the negroes could approach all politicid questions as the whites 
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We have seen that every aiitocratic or oligarchic 
governments, including those controlled by bosses, de- 
pends for support, not only on the ignorant elements 
of the population, but also on those who hold posi- 
tions under it. In other words, government em- 
ployees do not form part of the democracy of the state 
or community by whose government they are em- 
ployed. To form part of a democracy a person must 
not only have intelligent ideas on political questions, 
he must not only be a member of the ruling race, but 
hft must also have a citizen^s interest in the conduct 
of the fijovemment. One who has no interest in the 
affairs of a community or state, jor whose interest is J 

contrary to that of the people as a whole, is not, * ^y^ v^ 
morally speaking, a citizen. Since the employees of fr fy^ , 
a government feel a greater and more immediate in^v^ f 
terest in their employment than in the general welfare ^^ ■ 
of the people they may be expected to vote for those 

do there would be no objection to their enfranchisement. But this 
is just what they cannot do so long as they cannot associate with the 
whites. For, as has been shown, the fact that two races cannot asso- 
ciate together gives rise to certain important political questions — 
questions pertaining to the enjoyment of civil rights — in the settle- 
ment of which their interests necessarily conflict There is, and can 
be, no such conflict of interest between the men and women in the 
United States — ^a conflict in which every man finds his interest to lie 
on one side, and every woman her interest on the other. The in- 
terests of some women may conflict with the interests of some men, 
just as the interests of one group of men may conflict with the 
interests of some other group. Biit that any question should arise 
with all the men because they are men taking one side, and all the 
women because they are women taking the other, is quite unthinkable 
among a civilized, intelligent people. 



42 THE RULING POWER OF THE STATE 

who will do most for them rather than for those who 
will serve the people best. Their interest as em- 
ployees may be said to submerge their interest as 
citizens in the conduct of the government by which 
they are employed. Therefore, until the average citi- 
zen can be relied on to place the public welfare before 
his own, the employees of a particular govenmient— 
local. State or Federal — especially if sufficiently num- 
erous to be a factor in the election of its officers, should 
not be permitted to vote for such officers. 

There should be no tax on the right to vote. Such 
a tax is anti-democratic. To those who look to the 
government for special favors it is an investment, 
while to those who look only to the general welfare it 
is a payment without return. Taxing the right to 
vote is like taxing the right to make a living. It is re- 
quiring a citizen to suffer a loss in order to be per- 
mitted to perform a duty. Making it burdensome for 
citizens to perform their duties to the state is contrary 
to the interests of the state. 



PART II 



THE ORGANIZATION OF THE GOVERNMENT 



CHAPTER I 

GOVERNMENTAL FUNCTIONS 

A government performs three distinct f mictions: it 
adopts ideas; it carries into effect these ideas; and it 
decides disputes arising in connection with the carry- 
ing into effect of these ideas. Of these f mictions the 
first may, for lack of a more exact term, be called 
the legislative. The second and third are properly 
designated, respectively, the administrative, and the 
judicial. 

The term legislative, strictly speaking, refers only 
to the en^ntmftnt of laiy^. This, however, is but one 
of the modes in which a government adopts ideas. 
Others are the development of legal principles by the 
courts, and the making of decisions by administrative 
officers in connection with the performance of their 
offidial duties. Such decisions may be expressed in 
words, or implied from' conduct. Presidential orders, 
like those of Polk commanding General Taylor, first, 
to cross the Nueces River, and, afterwards, to advance 
to the Rio Grande, like those of Lincoln suspending the 
operation of the writ of habeas corpus, like those of 
Grant intervening with Federal troops between the 

45 
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conflicting State governments in Louisiana and South 
Carolina, or like those of Cleveland directing the sale 
of bonds to replenish the gold reserve in the Federal 
Treasury, represent, equally with Congressional stat- 
utes, the adoption of ideas by the government. In 
the absence of a general term to designate this gov- 
ernmental function of adopting ideas, no matter by 
whom, or in what form, or under what name they are 
adopted, it becomes necessary to use the word legis- 
lative for this purpose. 

In a very simple state ^— -one containing few in- 
habitants, and those few residing near each other — it 
is possible for those who have the ruling power them- 
selves to pass all laws, issue all commands, and decide 
all disputes arising under these laws and commands. 
In such a state the only necessary officers of the gov- 
ernment are those engaged in enforcing the laws and 
executing the commands — ^that is, a^iouaistrative qf- 
ficers. 

In a more populous and complex state this simple 
form of government is practicable if those having the 
ruling power are few in number, as in an autocracy, 
an oligarchy, or a limited aristocracy. But in a 
populous and complex democratic state it is not prac- 

^By a simple state is not meant a primitive state. In the latter 
no officers are necessary. Custom regulates all conduct, and custom 
may be said to interpret and enforce itself. That which is custom 
is impressed on the mind of every member of the community from 
early childhood until it becomes intuitive. 
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ticable. In the first place, the number of laws to be 
passed and commands given is so great that those un- 
dertaking to perform this duty must devote much time 
thereto. Also, these laws and commands are of so 
complex a character as to require special investiga- 
tion and study by those formulating them. In the 
second place, the disputes arising imder such laws 
and commands are so numerous, and their complex- 
ity so great, that those undertaking to decide them 
must devote much time to this labor, and must also 
possess special training in the application of legal 
principles. 

For these reasons in a populous and complex demo- 
cratic state it is necessary to have, not only officers 
to enforce laws and execute commands, but also of- 
ficers to pass laws and issue commands, and officers 
to decide disputes arising in the enforcement and 
execution of such laws and commands. In other 
words, in such a state it is necessary to have, not only 
administrative officers, but also legislative officers and 
judicial officers. 

These three functions, the legislative, the admin- 
istrative, and the judicial, are so different, one from 
another, that each should be performed by a distinct 
body of officers. Thus, it is one thing to know what 
ought to be done. It is another thing to be able to 
do it efficiently. A man knows what kind of house 
he wants, but he is not able to build it himself. He 




\ » 
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must go to some one who is skilled in building houses, 
and get him to do the work. Those vested with the 
legislative function should be selected N »^qii<ffl r^f 
their knowl edge of what should. be (JIqrs, while ad- 
ministrative officers should be selected because of 
their skill in doing things. The functions are differ- 
ent, and should be exercised by different bodies of 
officers. 

So, also, the judicial function is different from both 
the legislative and the administrative function, and 
should be vested in a body of officers distinct from 
those who exercise these two functions. To declare 
what shall be the law is one sort of task; to enforce 
the law is another sort; and, differing from both of 
these, is the task of determining whether or not the law 
applies to particular facts. It is one thing to declare 
that the act of an employee within the scope of his 
employment shall be binding on his employer. It is 
a different undertaking to decide in a particular case 
exactly what the employee did, and whether his act 
was or was not within the scope of his employment. 
And after it has been decided that a certain person 
has suffered damage by the act of. an employee, and 
that such act was within the scope of the particular 
employment, wherefore the employer is liable to such 
person, it is a still different matter to seize a portion 
of the employer's property, sell it, and pay the pro- 
ceeds to this person. Laying down the rule is a leg- 
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islative act, applying it is a judicial act, and enforcing 
it is an administrative act. 

A properly organized government in a populous 
democratic state will therefore consist of three dis- 
tinct departments: legislative, administrative, and ju- 
dicial. The powers exercised by the legislative de- 
partment are delegated to it directly by the voters. 
It determines what activities shall be carried on by 
the administrative department, and what rights on the 
part of individuals and the state shall be recognized 
by the judicial department. The legislative depart- 
ment knows and commands: it knows what ought to 
be, and commands that it shall be. The administra- 
tive department performs all the services imdertaken 
by the government on behalf of the people, and en- 
forces the laws as passed by the legislative depart- 
ment and interpreted and applied by the judicial de- 
partment. The administrative department knows and 
does : it knows how to do things, and does them. The 
judicial department decides disputes arising under the 
laws and commands of the legislative department, 
and determines the existence of facts upon which de- 
pend rights imder certain laws. This department 
knows and reasons: it knows what the law is, and by 
reasoning applies it to particular facts. 

The foregoing does not mean that in no case does 
the administrative department determine what shall be 
done, or the judicial department create rules of law. 
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In matters of detai l the administrative department 
midertakes on its own initiative to perform such acts 
as the legislative department may be presumed to 
approve. And the judicial department, when a case 
arises in court for which no precise rule of law already 
exists, will, reasoning fro m the analogy of that case 
to previous cases, create flirule therefor, it being pre- 
sumed that, if the legislative department had fore- 
seen such a case it would have established for its de- 
cision a rule similar to the one actually adopted by 
the judicial department. In all such instances the 
legislative department, if it disapproves of what is 
being done by the administrative department, may for- 
bid further acts of that kind, and, if it disapproves of 
the rule adopted by the judicial department, may 
change it for future cases. 

The relation of the legislative department to the 
administrative department is that of declaring what 
shall be done, and commanding it to be done. The 
legislative department wills, and the administrative 
department executes. Tne legislative department 
should therefore have control over the administrative 
department. Just as the man who is having a house 
built must have control over the builder if the latter 
is to do the work as the former desires, so those who 
exercise the legislative function must have control 
over those who exercise the administrative function 
in order to make certain that whatever the former 
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may decide upon the latter will do, and do efficiently. 

The relation of the legislative department to the 
judicial department is that of declaring what rights 
shall exist in general, or under certain conditions, and 
commanding the administrative officers to enforce 
these rights whenever the courts, acting according to 
established rules of procedure, shall call upon such 
officers so to do. The legislative department may not 
command the courts to declare the existence or viola- 
tion of rights in particular cases, for the reason that 
whether a right exists or has been violated in a. par-, 
ticular case depends upon the conclusions to be drawn 
from an analysis of the facts in the case. The draw- 
ing of conclusions involves the action of the reason- 
ing faculty, and the reasoning faculty, in the 
nature of things, is not subject to the will. 
The legislative department^ wills, and the. ju- 
dicial department reasons. If a judge makes de- 
cisions in conformity with the will of the legislative 
department he ceases to be a judge — ^to exercise the 
judicial function — and becomes the mouth-piece of 
that department. If he acts according to his own will 
he also throws off the judicial character, in that case 
usurping the legislative function. 

These three departments should be so org? ' 
each within itself and in relation to the othe 
the government may be a unit, each part wr 
harmony with every other part, and all par 
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relation to the electorate that the wishes of a majority 
of the voters may be certainly and efficiently carried 
into effect Responsibility and efficiency — ;these are/ 
the two chief requisites of a satisfactory democratic/ 
government. How far short of fuliGlling these reqj 
uisites does not government in the United States fall' 
The demand for a responsible and efficient government 
will form the guiding principle throughout the en- 
suing discussion of the proper organization of the leg- 
islative, administrative and judicial departments. 

/ fir' 

/■>■ 

I' 




CHAPTER II 

LEGISLATIVE ORGANIZATION 

In the United States legislative power is exercised 
by the Federal government, by each of the State gov- 
ernments, by comity governments in most of the States, 
by township governments in some of them, and by 
the governments of cities and towns. In all of these 
governments, except those of counties, townships. New 
England towns, and cities having the commission form 
of government, legislative power is divided into two 
or three parts. In the city governments legislative 
power is usually divided into two parts, one part be- 
ing vested in the mayor, and the other in the coimcil. 
The system is unicameral, but the mayor is given a 

y^^ojpoweTj^j^e jtoBs^^ioR of which eoablea. him to 

influence legislation at every stage. In the State and 
Federal governments legislative power is divided into 
three parts: one part is vested, in the form of a veto 
power, in the governor or President; a second part 
is vested in a body called the senate; and a third part 
in a body which, in nearly all the States and in the 
Federal government, is called the house of repre- 
sentatives. This bicameral system is also found in 
some cities, the members of the upper house being 

S3 
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usually called aldermen, and those of the lower house 
councihnen. 

From an analysis of the legislative function it is 
evident that there is nothing in its nature — ^nothing 
in the character of the work of legislation — ^that calls 
for a division of legislative power. The result of di- 
viding power of any kind into coordinate parts that 
must act together to produce a single effect is to allow 
one part to act against another part so as to hinder 
or prevent any effect. The builder of a steam-engine 
does not construct the cylinder so as to permit of 
steam entering on both sides of the piston at the same 
time. A corporation does not divide its board of di- 
rectors into two sections, so that what one section plans 
to do the other may prevent, nor does it authorize its 
president to forbid what a majority of the directors 
wish done. The operation of such an engine, or of 
such a corporation, would mean a waste of power. 
And power is a thing of value. The progress of the 
world demands that power of every kind be made 
more instead of less effective. Whence, then, came 
these ideas of having two legislative bodies and be- 
stowing on the chief executive a veto power, and why 
did our constitution-makers adopt them? 

First as to the veto power. If those who gave shape 
to our Federal and State constitutions had had no 
experience with the governments of the royal and 
proprietary colonies, or had known nothing of the 
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form of the English government, or of the political 
theories of Montesquieu based on a study of that 
government, it is hardly probable that they would 
any more have thought of giving the chief executive 
a veto on the acts of the legislative department than 
of giving him a general veto on the decisions of the 
courts.^ As for giving the mayor a veto on the acts 
of the council, this was done at a later date when 
municipal governments were reorganized in imitation 
of the State and Federal governments. 

In each of the royal and proprietary colonies in 
America the governor had the power to veto acts 
passed by the legislature. Why did he have this 
power? Because he was appointed by, and repre- 
sented, in the royal colonies the English government, 
and in the proprietary colonies the proprietors. The 
veto was a weapon of defense to be used by the gov- 
ernor for protecting the prerogatives of the authority 
that appointed him against encroachments by the 

^In the pardoning power the chief executive was in fact given a 
veto on the decisions of the courts in criminal cases. This idea, like 
that of the veto, was derived from the corresponding power of the 
English 'king and the colonial governors. 

Here it may be observed that the pardoning power is legislative in 
character, and must be classed, with the veto power, as a legislative 
function exercised by the chief executive. In the scheme of govern- 
mental organization developed in these pages this power should be 
assigned, not to the head of the administrative department, but to 
the legislative department. Whether a pardon shoidd be granted to 
a convicted person is a question of policy, to be determined by the 
same body, and in the same manner, as other questions of policy are 
determined. 
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people's representatives. In the self-governing colo- 
nies, Connecticut and Rhode Island, which elected 
their own governors, these had no veto power. When 
the thirteen colonies declared their independence the 
royal and proprietary governors ' disappeared, and 
with them disappeared the veto power from the gov- 
ernments of these colonies or States. From 1776 to 
1780 this power was not to be fomid in the United 
States, except in New York, where the governor 
shared it with the higher judges. It was first in 1780 
that the veto power as we know it made its appear- 
ance, being then introduced into the constitution of 
Massachusetts. 

Throughout English history the rule has been that 
no act of Parliament can become a law without the 
signature of the sovereign. But during the eighteenth 
century he lost the power of refusing to sign. He 
lost this power as a result of the increasing power^f 
Parliament, behind which was the increasing intel- 
ligence of the English people. The last time that an 
English sovereign refused to sign a bill duly passed 
by both houses of Parliament was in 1707. Since 
then the legal and the political theory of the sov- 
ereign's powers have diverged. According to the 
l^gal Jheory he continued, while according to the po- 
litical theory he ceased, to be an essential part of the 
law-making authority of the English state. There- 
fore, insofar as our early constitution-makers were 
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influenced, in adopting the executive veto, by the re- 
lation of the English king to the legislative function, ''/^ 
iji^y wftTft infliiftpp pd by that which was, at the time,. ^"^^ 
C^Jj^ ^^gfl^ for^ It is true that George III exer- 
cised a real influence on British legislation prior to 
and during the Revolutionary War, but this influence 
represented merely the extra-le^al power of a 



boss — ^not the legal power of a constitutional monarch. 
George III never refused to sign an act passed by 
Parliament. 

But the English king did once have the substance 
as well as the form of legislative power, and it may 
be thought that our constitution-makers were justified, . 
on principle, in imitating that which had been rather jfJjLj -.- -* L 
than that which was. So, why did he once have this / ^^^'^ 
power? He had it because he had in his own person / ' i i ,^ > " 
a separate portion of the ruling power of the English v 
state. He had it because he happened to be the per- 
son he was — ^not because it had been vested in him by 
any other person or body. His legislative powe r wa3 
inherent, *not derived; it was original in him, not 
ddfegated to IiImT From the earliest times the King 
exercised all three functions of government — ^the leg- 
islative and the judicial as well as the executive — ^and 
exercised them in his own right. The power of the 
Lords had its source in the baronage and the higher 
clergy; that of the Commons, in the rural freehold- 
ers and in the cities and towns. The King's source of 
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power was in himself. As the members of the House 
of Lords represented themselves, and the members of 
the House of Commons represented the rural free- 
holders and the authorities of the cities and towns, 
so the King represented himself. Since he consti- 
tuted a separate portion of the ruling power of the 
English state it was inevitable — an d, being i nevitable, 
it was natural— that he should exercise a separate 
share of the. legislative powe?r. 

It thus appears that the governors of the royal 
and proprietary colonies, and the English king, each 
represented some authority other than that repre- 
sented by the legislative bodies of their respective gov- 
ernments, and for this reason were invested with legis- 
lative power. But our President and State gov- 
emors have always represented the same authority as 
that represented by the legislative bodies of their re^ 
spective governments. Consequently the reason why 
the colonial governors and English king had this 
power is no reason why it should have been conferred 
on our President and governors. 

Why, then, did the framers of our constitutions 
introduce the veto power? Primarily iis a w^apoiM^f 
jdef^nae to be. used by the executive againsLenqroadb- 
ments on the part of the legislative department. This 
was the reason given by Montesquieu in arguing its 
importance. In The Spirit of Laws he says, "The 
executive power . . . ought to have a share in the 
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legislature by the power of rejecting, otherwise it 
would soon be stripped of its prerogative." ^ And 
this was the reason stated by Elbridge Gerry and 
others in the Convention that framed the Federal Con- 
stitution,^ and by Hamilton in The Federalist.^ This 
argument rests, of course, on the assumpticm that the \ ^J^ 
executive should be independent of the legisktive de-; y^^'^^ 
partment, and, since this assumption is erroneous, any 
argument based thereon is also erroneous. But, even 
accepting the doctrine of the separation of powers, the 
veto is unnecessary to executives under our system of 
government. Our President and governors need no 
weapon of defense. The members of the Consti- 
tutional Convention appear not to have observed that 
the President would be protected against attacks upon 
his prerogatives by the fact of his being elected by 
the people and holding office under a written Constitu- 
tion superior to Congressional acts — ^a Constitution 
specifying the powers of both himself and Congress, 
and interpreted by an independent judiciary. When 
President Johnson vetoed the Tenure of Office Act he 
used the veto power as a weapon of defense — ^to pro- 
tect his right to dismiss administrative officers. But 
that Act would probably have been declared uncon- 
stitutional had its validity been tested in the courts.^ 

^ Book xi, chap. 6. 

2 Eliioi^i Debates, Vol. V, p. 345 sqq. 

« Number 73. 

^John W. Burgess. Political Science and Constitutional Law, VoL 
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A secondary inducement to the introduction of the 
veto was that it would furnish **an additional se- 
curity against the enaction of improper laws." ^ And 
by imp roper laws the Bgoplepf thie Revolutiogaiy 
period understood chiefly laws designed to favor the 
many at theje^^ense of the few. Hamilton includes 
Bad laws due to haste or inadvertence as well as those 
due to design, but the current thought of the age was 
inclined to ascribe to human beings generally a large 
measure of wisdom and a small measure of consid- 
eration for the rights of others. Indeed, this fear of 
oppressive legislation may be said to have been prac- 
tically the whole reason for the veto power. For it 
was the fear of arbitrary government that led to mak- 
ing the executive independent of the legislative de- 
partment, and it was principally, as we have seen, 
to protect the executive in his independence that he 
was given this share in the legislative function. 

Now as to the idea of a bicameral system. This 
came also both from the colonial governments and 
from the English government, and from the latter 
particularly by way of Montesquieu. In the English 

n, p. 250. It may be noticed that the veto power as introduced 
into American constitutions is a weakened form of that advocated 
by Montesquieu. The "power of rejecting*' described in The Spirit 
of Laws is an absolute power to defeat the acts of the legislature — 
such a power as that which the colonial governors and the English 
king had — ^while that vested in our chief executives can be overcome, 
by a two-thirds vote. 
^ Hamilton in The Federalist, No. 73. 
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government there was the House of Lords, and in all 
but two of the thirteen colonies there was a governor's 
council which acted as an upper house of the legis* 
lature. These govemor' a #*niinp,j|fl came into ex- 
istence for the purpose of assisting the colonial gov- 
ernors in the performance of their duties. They 
were administrative in char acter. At the same time, 
by reason of the knowledge of affairs which the mem- 
bers of a council possessed, it seemed desirable that 
they should assist in the making of laws. And, since 
the doctrine of the separation of powers had not yet 
become current,^ they were given seats in the as- 
sembly. The legislature was unica meral, but com- 
posed of two classes of members — ^those elected by the 
people, and the memEers of t£e council. In course 
of time, however, the latter^canie to sit by themselves 
for legislative as well as for administrative purposes, 
the change being due to the fact that these members 
were part of the administration, and as such inde- 
pendent of the assembly. In the nature of things an 
administrative officer stands over against the legis- 
lature, even though he be a member of it. As soon 
as a member of Parliament in England becomes a 
member of the Cabinet he takes on a different char- 
acter from that of the other members of Parliament — 
he becomes, differentiated frnm thfan. The members 



^ This doctrine originated with Montesquieu, being set forth in his 
Spirit of Laws, first published in 1748. 
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of a governor's council, in performing administrative 
acts, iiad an organization separate from that of the 
assembly, and when the inevitable disputes arose be- 
tween them and the members of the assembly that were 
elected by the people — disputes concerning matters 
of legislation — it was natural that they should trans- 
fer their legislative function from the assembly to this 
organization of their own. TheJiicweral jQrgLemJn 
the colonies thus resulted from the fact that the mem- 
bers of an administrative body, which was indepei\jd- 
ent of the legislature^^ were given legislative power. 
Neither Pennsylvania nor Georgia had a governor's 
council, and in these two colonies the legislative sys- 
tem remained, in consequence, unicameral. 

The English House of Lords was also a natural 
growth, owing its separate existence to the fact that 
its members originally formed a^ separa te^ paxt Xl£ Jthc 
ruling power . oJL A^. JGngliall-atate — separate from the 
King on the one hand, and, on the other, from the 
country gentry and from the merchants and manu- 
facturers of the cities and towns. Magna Ch^arta 
stands an historical monument to the power of the 
barons, and also, somewhat, of the church, during 
the century in which Parliament began to take shape. 
Indeed, it was the assembled barons, with the higher 
clergy, that formed the beginnings of Parliament, 
these*beginnings being represented by that body which 
was known as the Witenagemot, or Witan, under the 
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Saxon kings, as the Magnum Concilium, or Great 
Council, after the Norman Conquest, and finally, in 
the reign of Henry III, as the Parlement. The House 
of Lords is simply a continuation of this ancient body. 
The Hou se of Commons, on the othe r hand^ j^^ajOHk 
plement thereto, a supplement of the thirteenth anjj 
fourteenth centurieSj^ commg iflj;a., ey i stenf4 ii ha A>(«m.v 
sequence of the King calling for representatives., whq^ 
should consent, on behalf of the gounty freehplders 

and the authoritiejijotLiha jW^ 
taxes he desired to impose. And g^ic$ thes^ repre- 
sentatives, particularly those of the cities and towns, 
represented ^^^^rfflt infftrftfltg and Aiffe^rmt powers) 
from those of the barons and_the churc]ilt.-they nat- 
urally came to form a separate body. Thus arose 
the English bicameral system.^ 

It has been noticed that, insofar as our constitu- 
tion-makers may be said to have imitated the English 
Constitution in adopting the executive veto, they imi- 
tated that which was, at the time of such adoption, 
merely a legal form. The same is partly true as to 

^ The material was really at hand for the formation of three or 
four chambers, one representing the clergy, another the landholding 
aristocracy, and a third the cities and towns, with a possible fourth 
representing the small landholders, or peasantry. In France a sys- 
tem of three chambers was thus developed, and in Sweden one of ^-^ 
four, the peasantry being unrepresented in the former, and repre- ^f^f 
sented in the latter. The separation ofthe population into "esjy f 
tates," each possessing a separate '"sHkW of Ihe'^pblitical power of the) J.. 
stateTwas characteristic of the medieval period. Modem times ai 
characterized by the opposite tendency. 



/ 



64 ORGANIZATION OF THE GOVERNMENT 

the bicameral system. Prior to 1780 the House of 
Lords had already begun to lose its legislative power 
— had already become subordinate to the House of 
Commons. The extent to which this process of sub- 
ordination had progressed was not then readily dis* 
cemible because of the unrepresentative char- 
acter of the House of Commons due to the 
lack of representation by large sections of the popula- 
tion and to the existence of "rotten boroughs." But 
in 1832, when William IV consented to create enough 
new peers to pass the Reform Bill through the House 
of Lords, the loss of power by the Lords stood re- 
vealed. After that it was understood that their leg- 
islative power amounted merely to a suspensory veto 
— ^the power to postpone a proposed act of Parliament 
until the electorate, by the election of a new House 
of Commons, should have declared their will upon 
it. It may be added that this suap^jpiy^xfitP has 
grown weaker and weaker until at the present time 
the legislative power of the House of Lords has al- 
most if not quite ceased to exist. Since the Parlia- \ 
ment Act of 1911 that House can no longer force an 
appeal to the voters; all it can do is to cause a delay of 
one month in the enactment of money bills, and of 
two years in the enactment of other bills. The Eng-\ 
lish legislative system is now virtually unicameral j 
as well as devoid of the executive veto. ' 

It is evident that there is, at least at present, no true 
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analogy between the colonial governor's councils and 
the House of Lords on the one hand, and our Federal 
and State senates on the other. TTie go vernor's coi 



cils were priTparily a rim im'aff|^|^ ive bodies, w] 
senates are exclusively legislative. The governor's 
councils as a rule represented a di£ferent political 
power from that represented by the other branch of 
the colonial legislatures, and the House of Lords 
represents, or, rather, used to represent a different 
power from that represented in the House of Com- 
mons, while our senates represent the same power as 
our lower houses. Montesquieu himself did not cojt 
template two legislative bodies representing the same \ 'jf^ 
electorate^ but advocated an upper house cp.mpps^d Qf 
*persons distinguished by their birth, riches, or hon- 
ors." ^ And, as a matter of fact, in most of the early 
State constitutions distinctions were made in the quali- 
fications or in the electorate of senators as compared 

* "In a state there are always person s distinguished by their birth^^ 
riches, or honors. iJut were^they to be confounded With thi^'coinmon 
peopleranfto have only the weight of a single vote like the rest, the 
common liberty would be their slavery, and they would have no in- 
terest in supporting it, as most of the popular resolutions would be 

against them. J^^ share they hayc. jfaa:efQi:gJg.A€i Iggi^aturg^QugfaAK' 

to be proportioned to the other, adYai)iy.agf« thfiy^itaxe. ia. the. atalftj 
which* happens^nly when they form a body that has a right to put 
a stop to llie enterprises of the people, as the people have a right to 
put a stop to theirs. The legislative power is therefore committed 
to the body of the nobles, and to the body chosen to represent the 
people, which have each their assemblies and deliberations apart, 
each their separate views and interests." The Spirit of Laws, book 
xi, chap. 6. \ -j" 

4 'f/U*^ - 
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with representatives, so that the former represented 
the wealthier portion of the population. And the 
same idea was present in providing for an upper house 
to the National legislature. John Dickinson in the 
Constitutional Convention expressed a desire that the 
Senate should ^^consist of the most distinguished char- 
acters, distinguished for their rank in life and their 
weight of property, and bearing as strong a likeness 
to the British House of Lords as possible." ^ And 
other members of the Convention expressed them- 
selves to much the same effect. Members of State 
legislatures were then, as a rule, required to possess 
a certain amount of property, and Federal senators 
elected by legislatures thus composed would naturally 
be selected from the propertied class. The expla- 
nation of the adoption of the bicameral system is 
the same as that of the adoption of the executive 

veto — pr^^ffTJ^y ^^^ ^^^^ ^f ppp^^gfliv^ ^^g^'^^^^^'^n ftp 

behalf of the many to th e detriment of the^feMT. Mad- 
iBon observed that ^^in all civilized countries the 
people fall into different classes having a real or 
supposed difference of interests. There will be cred- 
itors and debtors; farmers, merchants, and manu- 
facturers. There will be, particularly, the distinction 
of rich and poor." And he wished the Federal Sen- 
ate to be a body, "respectable for its wisdom and vir- 
tue," that would throw its weight into the scale against 

1 ElUofs Debates, VoL V, p. 166. 
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the majority "in all cases of interested coalitions to 
oppress the minority." ^ However, property qualifi- 
cations, with respect to both voters and members of 
State legislatures, disappeared in the course of the 
first half of last century, and since that time any class 
distinction between upper and lower houses, State or 
Federal, has ceased to exist. Senates equally with 
houses of representatives now represent the people 
as a whole — proof that the controlling reason for the 
adoption originally of the bicameral system in this 
country (as an additional provision against arbitrary 
government) has been found by experience to be of 
little importance.^ 

1 Ibid., Vol. V, pp. 242-243. 

^Nevertheless Francis Lieber, writing after the above changes had 
taken place, speaks of the bicameral system as one of the '^pillars of 
the fabric of liberty.*' {Civil Liberty and Self •Government, p. 201.) 
However, Lieber's specific argument in favor of two houses is that 
there should be represented in the legislature ''the impulse as well 
as the continuity, the progress and the Conservatism, the onward zeal 
and the retentive element, innovation and adhesion, which must 
ever form integral elements of all civilization." {Ibid., p. 202.) 
But this is an argument in favor of two kinds of legislators rather 
than of two legislative chambers. Even if it should be desirable to 
have senators as well as representatives it does not foUow that they 
should form separate bodies. In the nature of things tjiere ^ nn 
reason why a single legislative body should not consist of two kinds 
of members, the one kind being fewer in number than the other, 
subject to 'a higher age requirement, given longer terms, and elected 
by larger political subdivisions. But is it necessary to have two 
kinds of members in order that a legislature may represent these 
different elements of civilization? Does not the average individual 
in his own character represent both progress and conservatism? If 
not, how does civilization exist at all? If each piUzen Jttfii;?. 6Jlth.er 
•ffholly riidioftl or wholly, cpnservatiye . ifcje" state would represent a 
house divided against itselif. It may be added that, althou^^ wlien 
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It may be thought that m the case of the Federal 
goveinment the bicameral system is necessary for 
either or both of the following reasons: first, in order 
to provide representation for the States; and secondly, 
in order that the smaller States may be able to protect 
themselves against the larger States. It used to be 
said that the Senate represents the States, while the 
House represents the people, and some, misled by this 
theory, have concluded that a second chamber is 
necessary in the United States because of its being a 
federal state. As a matter of fact, die representa- 
tive character of a senator is quite the same as that of 
a member of the House. Both represent the people. 
To say that a senator represents a State, understand- 
ing thereby that he represents something different 
from the people of the State, can only mean, if any- 
thing, that he represents the government of the State. 
But the facts contradict such a conclusion. Even 
when elected by the legislature a senator was no more 
subject to the dictation of his State government than a 
representative elected by the people of the State, and 
since the adoption of the Seventeenth Amendment the 
one has no more relation to that government than the 

Lieber wrote the upper house may always have been quite definitely 
the more conservatiye, this is no longer true. Now there is usually 
little difference in this respect between the two houses, and sometimes 
the upper is distinctly the less consenrative. The Austin correspond- 
ent of the San Antonio Express, writing of the Texas Legislature 
under date of February 16, 1917, says that ''far more bills of a radi- 
cal nature have originated in die Senate this session than In the 
Hoose." 



LEGISLATIVE ORGANIZATION 69 

other. This theory of the Senate representing the 
States is a corollary to the idea that a federal state is 
composed of individual states. But this idea is er- 
roneous. A Federal State is not composed of S tates , 

but of jgpjkt^ aTuTFhft hiriinrif*rfl1 aystpjm ia ^ rnfyft^ 

essential to its jg^yenuacaaL. tbfln, to that of any pthei 
kind of state. 

As for the argument based on the existence of small 
as well as large States, this assumes that the former 
need protection against the latter. But the fact is they 
have neve r Ti^ftr^P^ anr.li prntftption, and arg never 

likely to need it. A conflict between the large and 
the small States cannot occur unless they desire dif- 
ferent legislation. In order that States should desire 
different legislation there must be some difference in 
their interests. The fact that one State has more in- 
habitants than another is not such a difference. There 
must be some dissiknilarity, in economic conditions, 
or in religion, or in race, or in social institutionSt or 
some disparity in the stage of civilization — some dif; 
ference, in short, that calls for different laws, The 
populations of States near each other are usually much 
alike, while those of States far apart tend to become 
unlike. So long as the small States are interspersedN 
with the large States there is little likelihood of serious I 
controversies arising between them. On a few oc- 
^k^sions in our history, as in 1814 and 1861, disagree- 

^ See Chapter V. 
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ments have arisen between groups of States, but there 
have always been both large and small States on each 
side. 

Moreover, if a controversy should arise between 
the large and the small States, the Senate could form 
no protection to the latter except in the event that 
they constituted at least one-half of 'the total number 
of States. The fact that a State has equal represen- 
tation in the Senate with every other State is no pro- 
tection to that State, whether large or small, imless 
it be joined by enough other States to prevent hostile 
legislation from passing the Senate. Their repre- 
sentation in the Senate formed no protection to the 
New England States in 1814, nor to the Southern 
States in 1861. A minority of the States with a 
minority of the population (and therefore having a 
minority in the House of Representatives as well as in 
the Senate) have in the bicameral system no protec- 
tion against legislation desired by the other States. 
What the Senate does is to empower a minority of the 



population, living in oneTalf of the States, to £Te:^ 
vent legislation desired by a majority of the popula- 
tion, living in the remaining States. If a continuance 
of this principle in our Federal scheme of government 
seems desirable it can be effected without the bicam- 
eral system by simply giving one-half of the States, 
acting through their State governments, an absolute 
veto on Federal legislation. If such a plan seems 
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objectionable it is because the principle itself i8 
objectionable, and if the principle is objectionable it 
ought to be eliminated from our system of govern- 
ment 

The foregoing examination of the historical sources 
from which our constitution-maker s got their ideas of 
the veto power and the bicameral system fails to sug- 
gest any reason for the introduction of these features 
into the framework of a democratic government. On 
the contrary, it suggests their exclusion. In the 
English government they represented autocratic and 
aristocratic elements, while in the colonies they indi- 
cated the extent to which the colonists lacked the right 
of self-government.^ It was the growth of English "iZT 



democracy — ^die increasing^intellij;ence of the English 
people — ^that had caused the veto power in Great 
Britain to disappear long before the Declaration of 
Independence, and was, at the time of the Declaration, 
undermining the bicameral system. And if our con- 
stitution-makers could have looked into the future they 
would have seen the continued growth of that democ- 
racy bring about the virtual extinction of the House 
of Lords as a legislative body. They would have seen 

^ An exception should be made of the governor's councils in Con- 
necticut and Rhode Island. In .these colonies the members of the 
council were elected by the voters. In the other colonies they were 
appointed by the governor (representing either the British govern- 
ment or the proprietors), except in Massachusetts, where they were % 
elected by the representatives of the people, subject to the approval f 
of the governor. 
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how the advent of self-government in the nineteenth 
century to Canada, Newfoundland and Nova Scotia, 
caused the executive veto to disappear from their gov- 
ernments, except as a matter of form, and concentrated 
in one house all real legislative power. 

The truth is that Montesquieu in advocating, and 
our constitution-makers in adopting, the executive veto 
and the bicameral system were not aiming at de- 
mocracy, but at Jiberty. It was in order to "secure 
the blessings of liberty" that these restraints upon 
the powers of government were introduced. In the 
eighteenth century all government was looked upon 
as having a natural tendency to become oppressive. 
All then existing governments, even those of the Swiss 
cantons, had been guilty of arbitrary acts, and in some 

1 countries, as in Italy, government and tyranny were 
synonymous. Tbe.fe^r was of government as sudli, 
whether autocratic, aristocratic or democratic. And 

* how great this fear was among our early statesmen is 
shown by the fact that not only were the legislative, 
executive and judicial powers made independent of 
each other, not only was the legislative department 
divided into two coordinate chambers, not only was 
the executive given a veto on the acts of the legislative 
department, but, in addition, bills of rights were in- 
serted in constitutions for the purpose of still further 
protecting the mdividual from the government. 
" The less gnyfirnnip^nt, thfi b^ittgT]!!. ^^^ accepted 
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by many as a political maxim. '^Constant ex- 
perience/' wrote Montesquieu, '^ahowa u^ ^|iaf 
every man invested with p QW^r ^a apt t o a buse it; he 
pushes on till he comes to something that limit s him." 
Therefore, "to prevent the abuse of power it is neces- 
sary that by the very disposition of things power 
should be a check to power." ^ In England Monte- 
squieu believed he had found a nation that had "for 
the direct end of its constitution political liberty," ^ 
— ^a nation whose government provided the necessary 
checks; and he described the "fundamental constitu- 
tion" of that government as follows: "The legisla- 
tive body being composed of two parts, one checks 
the other, by the mutual privilege of rejecting. They 
are both checked by the executive power, as the ex- 
ecutive is by the legisktive." ^ 

But Montesquieu and the f ramers of our early con- 
stitutions did not have before them the experience of 
a truly democratic state. Prior to their time there was 
no such state. There had been democratic progress, 
and some measure of democratic government, par- 
ticularly in the thirteen colonies. But true democracy 

^ The Spirit of Laws, book xi, chap. 4. 

^Ibid^ chap. 5. 

^Ibid,, chap. 6. John Adams, in a letter yrritten November 15, 
1775, speaking of the legislative, executive and judicial powers, says: 
"It is balancing each of these powers against the other two that the 
efforts in human nature lowards lyranriy ""carir albne"^' clieclced"ari3 
riesttafned, and any degree of freedom preserved in the constitution.*^ 
iTorks of John Adams, Vol. IV, p. 186. 
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depends upon general intelligence, and it was only 
during the nineteenth century that the people of even 
the most advanced countries generally attained a de- 
gree of intelligence sufficient to demonstrate how 
groundless were the fears of oppression by a truly 
democratic government against its own citizens of the 
ruling race. Democracy means enlightenment amjjag 
the people, and enlightenment among the Dfiflple 
means freedom from oppression..^ The desire to op- 
press oneV fellow-men comes from a belief that there 
is some advantage in so doing, either to one's self, 
or to the community or state. The more enlightened 
the individual the more clearly he perceives that there 
is nothing to be gained in any way by oppressive acts.^ 

1 Dei|iO!Cracy means freedom from oppressioi). Whether it also 
means liberty cTepends upon the ctell!ilti6n""ol liberty. If "liberty 
means liberty to do wrong [i.e. that which is injurious to the com- 
munity] as well as to do right," (A. Lawrence Lowell, Essays on 
Government, p. 74), then freedom from oppression is not identical 
with liberty, and democracy may effect the one without effecting the 
other. A law prohibiting the sale of impure milk would be a re- 
straint on liberty, according to this definition, but it would not be 
oppressive or tyrannical. T^finny means the exercise of arbifa r a y 
power, an d "arbitrary" means conjtraa^ to'^ireason. TEere isnodimg 
contrary to reason in prohibiting that which is detrimental to the 
interests of the community. It is clear that Montesquieu understood 
liberty in the narrower sense of freedom from oppression, and not as 
meaning license to do wrong, for he says, "Liberty can consist only 
in the power to do what we ought to will, and in not being con- 
strained to do what we ought not to will." The Spirit of Laws, 
book xi, chap. 3. And the framers of the Federal Constitution must\ 
have had the same idea, for otherwise they would hardly have I 
spoken of the "blessings" of liberty which they hoped to secure to / 
themselves and their posterity. 

^"Enlighten the people generally, and tyranny and oppressions of 
body and mind will vanish like evil spirits at the dawn of day." 
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It is all a delusion. The great decrease in tyranny 
on the part of nearly all the governments of the world 
during the past fifty or a hundred years has been due, 
not to restrictions placed upon the exercise of the 
powers of government, but to the increased enlight- 
enment of those possessed of the ruling power. The 
tyranny that persisted in Russia until the revolution 
of March, 1917, was evidence of the unenlightened 
condition of those who ruled, '^hey may have J^figp 
educated, but jhey^jssrere not enlightened. Tyranny 
among a homogeneous people who are sufficiently in- 
telligent actually to govern themselves is contrary to 
average human nature. In Great Britain and in Can- 
ada, each with a House of Commons that is supreme 
in legislative matters, legislation is no more arbitrary 
or oppressive than in the United States.^ Nor is there 
good reason to believe that legislation in the United 
States would be less considerate of individual rights 
if Congress and the State legislatures were unicameral 
and our chief executives were deprived of the veto 
power. Experience shows that enlightenment and 
homogeneity form a sufficient protection against op- 
pressive legislktion. Moreover, they form the only 
protection that is sufficient.^ 

From letter written by Thomas Jefferson April 24, 1816. IFritings 
of Thomas Jefferson, Vol. X, p. 25. 

^Indeed, English opinion is at present rather bewildered at the 
rigidity ahd severity of American legislation against alcoholic liquors. 

^ The bicameral system and the veto power cannot be said to form 
any protection to the negroes, or to any other heterogeneous element 
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At present those who uphold the bicameral system 
and the veto power because these devices limit the 
power of the government are to be found chiefly among 
the wealthier classes, who fear that a democratic gov- 
ernment, no matter how intelligent, will infringe upon 
property rights, including liberty of contract on the 
part of those who manage large units of property. 
Dividing the people, not into the intelligent and the 
ignorant, but into the rich and the non-rich, they fear 
that the latter, the masses, may bring a bout legisla - 
tioa^tQ effect* directly^or indirectly, a less unequal 
distribution of property. To hinder such a result 
they desire diecks on legislation, and the more, the 
better. They favor the veto power and the bicameral \ 
system because these, in obstructing all legislation, I 
incidentally obstruct legislation modifying property/ 
rights. The splitting up of legislative power is ad- 
vocated because it indirectly affords protection to the 
rich. But if the rich are entitled to special protection 
they ought to be given power directly to protect them- 
selves. TTiis would mean a voting power proportion- 
ate to their wealth. If such a plan is objectionable 
it is because the principle itself is objectionable, and 
if the principle is objectionable it should have no 
recognition, direct or indirect, in our system of gov- 
ernment. Democracy demands that the gover nmen t 

in our population, against discriminatory legislation dealing with 
civil rights. 
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should not be organized with a view to giving spec ial 
protection to any class ofrights. In times past public 
opinion has approved of certain property and other 
rights which it now condemns. In times to come, 
with changed conditions, public opinion will condemn 
some of the property and other rights which it now ap- 
proves. And the le p;i§lative department should hq\ 
so organized as at all times to give effect to the ideasL I r*^ f 
of th e major ity ^of iQteJyiig6iiL.mti?€ns^ ^ jejgardless/ / 
whether they are rich .jor. poor. 

The^ is; however, a real service, and an important 
one, that has been and is being performed by the veto 
power and the bicameral system. It is not the pro- 
tection of the people from tyranny, nor the protection 
of the rich against an invasion of vested rights and 
freedom of contract. It is the prevention of unwise 
legislat ion.^ Volumes of such legislation have passed 
one house, to be defeated in the other, or have passed 
both houses, to be cut off by the veto. But the dif-\ 
ficulty with these devices is that they form a gene ral 
obstacle to all legislative action, lending themselves 
guite as readily to the obstruction of legislation that 
is wise as to the prevention of that which is unwise. 
A great mass of necessary, beneficial legislation has 
been and is being unduly postponed because of this 
artificial division of legislative power, resulting in 
constant detriment to the people as a whole. Our 
State and Federal governments, by reason of the de- 
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fective organization of their legislative departments, 
have acted as a clog on American progress. The 
American people are not as far advanced in the arts 
and sciences as they would be if the legislative de- 
partment throughout their system of government had 
been constituted so that it could legislate effectively. 
And among the chief reasons why it cannot legislate 
effectively is the division of legislative power. 

Instead of making the legislative process difficult, 
and thus obstructing all legislation, the rational plan 
would be to so construct the legislative department as 
to make wise legislation likely, and unwise legislation 
unlikely. Unwise legislation is due, partly to the 
i^orance, inexperience and indifference of the leg- 
islators, sometimes also to their corruption, and partly 
to the conditions (including the size of its member- 
ship) under which the legislative body must do its 
work. To obtain wise legislation the legislative de- 
partment must be so organized, and the electoral sys- 
tem so reformed, that, on the one hand, the voters 
will be able to elect intelliggnt and experienced legis- 
lators^, and know at all times what they are e^ich 
doing as public officers, and, on the other, these legis- 
lators will be able to perform their duties to the 
best of their capabilities. The work of legislation 
should be facilitated, not hindered.* 

1 "There is no fear whatever that there will be abuses of power, no 
matter how great, in law or theory, the power may be, if there is re- 
sponsibility.'' William Graham Sumner, The Challenge of Facts and 
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It should be observed that checks upon the exercise 
of legislative power do exist, even though the legisla- 
tive function is vested in a single body. Wherever 
two or more free and intelligent persons cooperate as 
equals, each forms a check upon the other or others. 
Ev erv membe r of a legislative body forms a check 
upon every othexjusaojhGJU This is a check that ex- 
ists in the nature of things, owing nothing to either 
law, custom, or agreement. It is natural, not arti- 
ficial. It is always operative, always effective, and^ 
a properly elected and constituted legislative depart- 
ment needs within itself no other check in order that 
it may legislate as wisely as human limitations wilh 
permit. 

In the preceding pages the division of legislative 
power is criticized because it renders the goyemment 
inefficient in the exercise of the legislative function. 
There is another objection, based on the relation which 
exists in a properly organized government between the 
legislative department on the one hand, and the ad- 
ministrative and judicial departments on the other. 
As stated in Chapter I, and as will be shown more 
fully in Chapter III, the legislative department should 
have control over the administrative department. 
This means that the legislative department should have 

Other Essays, pp. 283-284. And, as we shall see, jf responsibility 
does not exists gjich artificial deyice».aA tli» esemitiTe ¥eto and the 
bicameral system will not prevent members of legislative bodies from 
using their official positions to advance their private ends. 
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the power of appointing and removing aU adminis- 
trative officers. As will be shown in Chapter IV, in 
order to obtain the highest judicial efficiency all judges 
should be appointed by the legislative department, 
and removable by it. If the legislative department is 
to perform these duties effectively it must be a unit. 
There must be no possibility of a deadlock. If an 
administrative or judicial position becomes vacant, 
and the legislative department consists of two houses, 
one may wish to select one person, and the other some 
one else. A deadlock results; and a deadlocked gov- 
emment, insofar as it is deadlocked, is no government. 
If there are two houses it may happen that one wishes 
to remove the incumbent of some administrative or 
judicial office, while the other wishes to retain him. 
The result is that, in the case of an administrative 
office, the house wishing to retain him becomes, as to 
the duties of that office, the entire government. In 
every case, administrative or judicial, the government 
is to some extent demoralized, and in course of time 
one house will permanently gain power at die ex- 
pense of the other. 

In cduntries having the cabinet system of govern- 
ment — Great Britain and France, with most of the 
other European nations, and all of the British self- 
governing colonies — ^the legislative department, 
through the cabinet, contmls the administrative de- 
partment and the appointment of administrative and 
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judicial officers* In these countries either the legis- 
lative department is unicameral, or, if bicameral, as 
it is in most of them, one chamber transcends the other 
in political power. Two coordinate legislative bodies 
are impossible in a government ^jj^T^ *hft 1#>gifl1ativ#* 
department performs its proper JFunction of not only 
deciding what shall be done, but also of seeing to it 
that it is done. 

The legislative department should therefore be a 
unit. It should be unicameral, not bicameral, and 
there should be no veto power lodged with any of- 
ficer or set of officers. And this principle applies to 
all government. Federal, State, and local. 

Not only should the legislative function be exer- 
cised by a single body, but the individuals composing 
that body should be few in number.^ Legislati(m — 
the enactment of laws, and the adoption of policies 
— ^requires deliberation. So does the proper selec- 
tion of heads of administrative departments and 
judges. How can scores — ^not to speak of hundreds 
— of individuals deliberate with each other? True 
deliberation on any matter by a number of persons 
occurs only when that matter is fully discussed by all 
of them together. Deliberation by an assembly 
means consultation by its members with each other. 

• ^"The most ab iding difficulty Qt.faftfi,igMffimmfflit.JbL.to get lacgflu 
\ assemblies to woxk.snMoptly jMmj. .gmnothly either iar legislative or 
; executive purposes." Bryce, The American Commonwealth (1910 edi- 
tion), Vol. I, p. 156. 
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It means that they "talk it over" among themselves. 
It is not sufficient that each member of a body have 
an opportunity to express his views in a form of a 
speech before the body as a whole. Deliberation re- 
quires conversation, not declamation.^ Besides, in 
legislative bodies as large as those of Congress and 
our State legislatures, it is impossible for each mem- 
ber to exercise the privilege of speaking on every mat- 
ter of legislation. Deliberation takes place in com- 
mittees. Committee deliberation means committee 
Jegislation. And committee legislation means legis- 
lation by a small portion of the membership of the 
legislative body instead of by the whole. With 1^- 
islative bodies composed of large numbers legisla- 
tion by committees is a necessity. It is a choice be- 
tween such legislation and no legislation. 

It may be thought by some that legislation by com- 
mittees is desirable as affording an opportunity for 
the fullest consideration of every measure. The fact 
is, however, that all this system does is to make leg- 
islation possible; it does not make it efficient. The 
quality of American legislation — Federal, State, and 
municipal — is nothing less than wretched, both in 

^The larger a legislative body is the larger an audience it forms; 
the lari^r the audience, the greater the incentive to oratoiy; and the 
more oratorical a discourse, the more it appeals to the feelings. In 
our legislative bodies it is common for members to get the floor and 
give general expression to their patriotism instead of discussing in 
particular the merits of some bill. They tell how thjey;. feel radiar 
than what^ti^fixJ^k. 
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form and substance. The laws passed by our State 
legislatures, in particular, have long been a standing 
target for ridicule/ They are generally so crude, 
and often so confused, illogical, contradictory, and 
even absurd (not to mention the examples they furnish 
of faulty diction and ungrammatical expressions), 
as to cause in turn wonder, amusement, and disgust. 
And Federal legislation is not much better.^ 

An example of the superiQf.ifigifllatJYa effiduBOCy .oL 
a smaller over a larger body^wL f SnUfih.Qd by QU,r 
FMeraT Senate. Because of its fewer members the 
Senate has been able to develop greater skill in,lfi& 
islation than the House of Representatives. And be- 
cause of its greater skill in the work of legislation the 
Senate has become the more powerful body. The 
framers of the Constitution believed the ad- 
vantage would be strongly with the House, as 
being closer to the people, and having that 
"control of the purse" ^ which had given the 

^One of the Texas Courts of Qvil Appeals remarks: ''Sometimes 
the ways of the Legislature, like those of the Supreme Lawgiver, 
'are inscrutable and past finding out.'" Jemigan v. Lauderdale, 73 
Southwestern Reporter, 41. 

2 "Instead of securing deliberation, the practical e£Pect of the com- 
mittee system ... is to incline Congress towards hasty. and yiQlextf 
methods of despatching business, . . . The inevitable consequence is 
that legislation is frequently crude, obscure, and uncertain. The 
courts are kept busy construing and interpreting the laws. The liti- 
gation that ensues after every tariff act, before its exact meaning is 
settled, involves millions of dollars, and affects business interests to 
an incalculable extent.'* Henry Jones Ford, The Rise and Growth 
of American Politics, pp. 231-232. 

'"All biUs for raising revenue shall originate in the House of 
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English Commons their mastery over both King and 
Lords. In fact, at first, while the membership of the 
House was still relatively small,^ the Senate was the 
weaker of the two.* But as the former increased in 
size it Iqst in efficiency, and with the loss in efficiency 
came a loss in power, until the Senate became the 
stronger. The extent to which this process has gone 
is revealed by the freedom with which the Senate 
makes changes in bills for the raising of revenue, and 
its uniform success in compelling the House to accept 
such changes. "Its [the House's] highest prerogative, 
which tiie f ramers of the Constitution regarded as the 
foundation of its authority — control of supplies — 
has been relinquished." * It may be argued that the 
superiority of the Senate is due in part to the fact 
that its members are superior in ability to those of the 
House. But why do the ablest men prefer the Senate ' 
to the House? It is because the smaller membership i 
of the former enables them to accomplish more, to / 
exercise a greater influence over legislation, to show I 
their ability better, than if they were members of the^ 
latter. 

Representatives; but the Senate may propose or concur with amend- 
ments as on other bills.** Constitution of the United States^ Art I, 
sec. 7. 

^ In the first Congress the number of representatives was 65. It is 
now 435. 

2 "For the first thirty years it [the House of Representatives] was 
the controlling branch of the government, and the one on whose 
action the public eye was fixed." Thomas H. Benton, Thirty Years* 
View, Vol. I, p. 208. 

> Ford, The Rise and Growth of American Polities, pp. 246-247. 
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The House has sought to overcome its weakness due 
to excessive numbers by concentrating power in one 
or a few officers — ^prior to 1910 in the Speaker and 
in a Committee on Rules of five members including 
the Speaker, since then in a Committee on Rules of 
ten members, the Speaker being excluded. But this 
concentration of power has merely given it control 
over the parliamentary process of passing laws. Like 
die committee system, it has made legislation pos- 
sible, but has not made it efficient. 

Not only has the benate gamed m power at the 
expense of the House because of the latter's unwieldy 
membership, but the President has gained in legis- 
lative power at the expense of Congress as a whole for 
the same reason. In the veto power the Constitution 
conferred on the President a share in the legislative 
function exercised by Congress. Thiis constitutional 
power has been expanded far beyond the expectations 
of those who framed the Constitution, and, in addition, 
the President has developed an extra-constitutional 
power of sharing in Congressional legislation — ^all be- 
cause of the legislative ineptitude of Congress. As 
regards the veto, Hamilton declared in Hive Federal- 
ist ^ that it "would generally be employed with great 
caution; and that, in its exercise, there would oftener 
be room for a charge of timidity than of rashness." 
And this was true of all the Presidents down to Jack- 
son, and of most of those who followed him down to 

1 Number 73. 
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Johnson. The idea was that the veto should he used 
only against measures that appeared to be unconsti- 
tutional, or that had been passed without due con- 
sideration — ^not to defeat the deliberate will of a ma- 
jority in each House acting within the Constitution. 
Even Jackson during his eight years v^oed only four 
^ills against which he was able to develop no consti- 
tutional objections.^ 

But apart from the veto power is the power of the 
President, by the prestige of his position and by the 
application of his patronage, to induce, sometimes 
even to coerce, senators and representatives to legis- 
late as he desires. This is a power to bring about 
legislation, while the veto is a power to prevent leg- 
islation. It is affirmative, while the veto is negative. 
A remarkable interchange of functions has been ef- 
fected. Congress, or, more accurately, the members 
of Congress, have largely taken over the executive 
prerogative of selecting Federal officers, and the Presi- 
dent has largely taken over the legislative duty of 
formulating policies and getting them enacted into 
law. This exchange has not been unwelcome to 
either party thereto. The President, representing the 
entire country, has more interest in carrying out im- 
portant national policies than in filling administra- 
tive positions with the most efficient officers. And 

^His vetoes were twelve in number. James D. Richardson, Mes- 
sages and Papers of the Presidents, Vol. II, pp. 483-494, 509-517, 
576^91, 637-^39; VoL m, pp. 56-59, lia-122, 146, 231-232, 282-288. 
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members of Congress are more interested in obtaining 
positions for those who have helped elect them than 
in promoting the general welfare. What does the 
President care who is postmaster at Oklahoma City, 
or collector of customs at Eagle Pass, compared with 
the enactment of a law that will prevent strikes on 
interstate railways? And, considering how insignifi- 
cant is the influence of the average congressman on 
legislation in general, why should the latter care 
whether Congress or the President constitutes the 
chief legislative force in the national government? 

It is hardly necessary to cite specific instances of 
this exercise of extra-constitutional legislative power 
on the part of the President. The people long since 
came to expect that the President would make use 
of this power, and it has increased in scope and ef- 
ficacy from year to year. One of the most con- 
spicuous instances of its use was when President Cleve- 
land, in 1893, brought about the repeal of the silver- 
purchase clause in the Sherman Act, and another was 
when President Wilson, in 1914, brought about the 
repeal of the exemption of American coastwise ves- 
sels from the payment of tolls in passing through the 
Panama Canal. These instances are prominent be- 
cause in each the President was faced at the outset 
by a positive hostile majority. During the late war 
this power expanded until legislation by presidential 
influence temporarily became the common course of 
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Congressional procedure. Using the metaphor of the 
times. Congress was little more than a rubber stamp.^ 
This shifting of legislative power from Congress 
to the President, apart from that due to the abnormal 
conditions created by the war, has been accentuated by 
social conditions that are general among civili2sed na- 
tions, and that represent world phenomena peculiar 
to the present age. Changes in the social structure, 
changes in the relations between man and man, have 
been progressing more rapidly than during any pre- 
vious age in human history. Changed conditions re- 
quire changes in laws. And tb^_more^ rapidly con- 
ditions change, the greater the quantity of legisla- 
tion called for within a given period. Moreover, 
with the increase in man's mastery over the forces of 
nature (as evidenced by inventions and discoveries of 
every kind) social relations become more complex. 
And the more complex social relations are, the more 

^How natural and proper this condition at length seemed to the 
people is shown by the manner in which woman suffragists, in the 
early part of 1919, circulated petitions addressed to the President, 
urging him to bring about the adoption by Congress of the Woman 
Suffrage Amendment to the Federal Constitution. 

During President Wilson's first administration and the first half 
of the second, or until the Republicans obtained a majority in Con- 
gress, the relation between the President and Congress, with respect 
to nearly all important legislation, was quite the reverse of that in- 
stituted by the Constitution. Instead of Congress proposing laws, and 
the President approving or disapproving, it was the President who 
did the proposing, and Congress that approved or disapproved. Con-t\ 
gross thus exchanged its legislative initiative for the veto. This n 
relationship between the President and Congress was curiously similar U 
to that existing between the English Cabinet and Parliament jf 
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. complex must the legal system be in order to cor- 
respond. Every decade the legislation required oft 
Congress — required by the exigencies of existing con- 1 
ditions — ^has increased in quantity and complexity,! 
and every decade Congress has increased in size andi 
diminished in its ability to meet the demands madei 
upon it. 

This transfer of legislative power from the mem- 
bers of the legislative body to the executive is not 
peculiar to our Federal government. In the govern- 
ments of States and cities the same process has been 
going on, brought about by the same causes operating 
under the same conditions. 

Another objection to a numerous legislative body is 
that it has the effect of . diminishing the responsibility 
of each member. The larger the number of persons 
engaged in an undertaking, the less is the responsi- 
bility of each. Responisibility means that one person 
is accountable to another for what he does. It is 
evident that one person cannot hold another account- 
able unless he knows what that other is doing. There 
can be no responsibility on the one side if there^ is 
no knowledge on the othei:. The greater the number 
of persons engaged in a certain act or series of acts, 
the more difficult it is to determine what share each 
one has in the final result. A hundred persons in one 
body will often do things which most of them would 
not even contemplate doing if separated into groups 
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of five or ten. There can be no adequate respon- 
sibility on the part of the members of a legislative 
body unless they are so few in number that every 
intelligent citizen may readily inform himself, not 
only as to what the body as a whole, but also as to 
what each member, has done and is doing. 

Forty years ago William G. Sumner spoke of Con- 
gress as "a body for whom responsibility has no 
meaning.*' ^ Twenty years ago Thomas B. Reed, then 
Speaker of the House of Representatives, wrote, "It 
is true we have at present irresponsible government." ^ 
And now, as this is being written, the Saturday Even- 
ing Post says, "There is no effectual sense of national 
responsibility in Congress." ^ The distinction be- 
tween a responsible and an irresponsible person is that 
the one can, and the other cannot, control himself. 
A person who cannot control himself is not sub- 
ject to control by others, except by force. In order 
that a person may be controlled by others without 
force he must first be able to control himself. The 
gamg P^^^^i^tg^?*^^ distinguishes_a_responsi ble body: 
from one that is irresponsible. Congressional irre- 

^Article entitled, "Democracy and Responsible Government/* in 
the Providence Evening Press^ Jmie 21, 1877, fomid in The Challenge 
of Facts and Other Essays, by William Graham Simmer. See pp. 
283-284. 

2 Article in Illustrated Americtm, July 31, 1897, quoted in Ford, 
The Cost of Our National Government, p. 72. 

B Editorial entitled, ''Organizing Gingress,** in issue of April 14, 
1917. 
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sponsibility means the inability of Congress to control 
itself. And its inability to control itself means Aat 
it is not subject to ^ QfflatmL Jby, ihci, peoplfiu. This in- 
ability has been repeatedly confessed by members of 
Congress, and particularly with reference to matters 
of finance. In 1909 ifix. James A. Tawney, Chair- 
man of the House Committee on Appropriations, 
said: 

** In no period except in time of war have the expendi- 
tures of our national government increased so rapidly, both 
in the aggregate and per capita, as these expenditures have 
increased during the past eight years. This fact may well 
cause our people not only to pause and consider the cause 
of this very large increase in the annual expenditures of the 
government, but also to consider the necessity of checking 
this growing tendency towards excess." ^ 

Calling on the people "to consider the necessity of 
checking this growing tendency towards excess" is an 
admission that Congress is not able of itself to check 
it. But how shall the people comply with this call 
upon them to act? 

It is customary for editorial writers and others to 
charge all our political evils to the voters because 
the latter do not elect the "best men" to office. These 
critics will probably say that in order to check the 
Congressional tendency towards excess the people have 

^ Ford, The Cost of Our National Government, p. 3. 
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only to elect '^better" men as senators and representa- 
tives. T^ p prob lem Jjs aggroached jts if^itjjjjgit^ 
merely a. question of individual pjiojala* As a matter 
of fact the problem is one of individual responsibility. 
Senators and representatives are certainly quite as 
honest as the average citizen. The fault is not in the 
moral character of those who are elected, but in the 
system of government that makes them irresponsible 
after they have been elected. 

The irresponsibility of Congress is nothing but the 
irresponsibility of each of its members. And its 
'^tendency towards excess'' is nothing but the yielding 
of individual members to the temptation to use their 
positions for the advancement of their own interests 
regardless of the public good. Speaking more spe- 
cifically, this "tendency towards excess" consists in 
each member seeking to have the largest practicable 
amount of Federal money spent in ways that will 
benefit himself directly or indirectly, financially or 
politically. These ways are various. The simplest 
is to have the government pay him in cash divers 
sums under difi'erent designations, such as salary,^ 

^In the matter of salaries ''members of aU parties can work to- 
gether to help themselves, and at the same time manage to avoid 
responsibility. The thing may be yrrapped up in some essential bill, 
and members in ticklish districts may be provided with specious 
pleas to the effect that they had to submit in order to save important 
legislation. It is a thing which is admitted by G>ngressional poli- 
ticians to require nice handling. . . . But the matter has been so 
astutely managed that members have raised their pay to $7500 a 
year." Ford, The Cost of Our National Government^ p. 91. 
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mileage,^ stationery,^ and clerk hire.^ Another 
way is to have the government supply him with 
furnished offices, together with some of the comforts 
of life. Still another is to have the government pro- 
vide him with seeds and with printed copies of his 

^Mr. Lynn Haines, Secretary of the National Voters' League, 
writes of G>ngres8ional mileage as follows: ''Here, again. Congress 
does not encourage inquiry. No details of its mileage profits are 
published, and a most insistent investigation failed to discover them. 
. . . We only know that it costs the country 40 cents a mile, Con- 
gressional distance — ^20 cents each way — ^to get its legislators to and 
from regular sessions of Congress. There is a suspicion that in 
many cases the distance 'actually traveled' is less than the number 
of mfles for which the public pays, a suspicion which naturally in- 
creases with the secrecy surrounding the subject." Your Congress, 
p. 15. A rail distance of 3000 miles from Pacific Coast points to 
Washington, means that a number of our senators and representatives 
receive mileage amounting to some 11200 per annum. 

2 "Each member is given $125 for stationery each session. This 
may be drawn in cash, or left to be drawn against in stationery. 
Most members draw it all in cash. . . . All congressmen are members 
of committees. At the beginning of a Congress standing committees 
get through a . . . resolution authorizing at public expense such 
printing as may be 'necessary.' This is interpreted to authorize the 
printing of stationery, which is furnished to members. When you 
receive a letter from your congressman the chances are 100 to 1 Uiat 
it will be written ... on the stationery of the committee of which 
he is a member. That probably means that all or a part of the 
stationery allowance has gone into his pocket" Haines, Yowr Con- 
gress, pp. 98-99. 

s "Each member is given $125 a month [$1500 a year] with which 
to pay his secretary. . . . This money does not go directly to the 
employees. ... It is paid to individual congressmen to do with as 
they choose. . . . Three different possibilities for misappropriation 
exist: (a) if a member is chairman of a committee he may use the 
committee clerks for his own personal political business, and pocket 
all of the clerk hire allowance; (b) a member may employ a stenog- 
rapher, for part or full time, at a less salary, . . . and pocket the 
difference; and (c) two or more members may join in the use of a 
single fifty-dollars-a-month stenographer, and pocket a still greater 
difference." Haines, Your Congress, p. 99. 
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speeches, and carry ihem to his constituents free of 
charge. Or he may bring about the pajrment of 
money to others, thereby placing them under obliga- 
tions to him. Thus he may cause to be created new 
positions whose appointees will be selected by him- 
self; he may cause to be increased the salaries of old 
positions already filled by his friends; he may obtain 
special pensions for war veterans whose influence will 
be useful in his campaigns. Again, he may bring 
about the expenditure of Federal money in as many 
localities as possible within his district or State, such 
expenditure naturally redounding to his credit among 
the local population. Thus he may cause unneces- 
sary improvements to be made of rivers and harbors, 
unnecessary buildings to be erected, imnecessary mili- 
tary posts to be maintained. 

The fact that a member may yield with impunity to 
this temptation is proof of the irresponsibility of his 
position. For iXhg, were in fact responaibk to tb^ 
people they would make it to his interest to resist the 
temptation instead of yielding thereto. And let it be 
understood that, as conditions are, other things being 
equal, the member who yields is more likely to con- 
tinue in office than one who resists. So that yielding 
to this temptation is not so much a matter of moral 
obliquity as oCjjcjlitical necessjty. And the people 
of the United States are to Xlame, not for electing to 
Congress those who devote their attention chiefly to 
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"peiquisites, patronage, anS pork," but f or maktain, 
ing a government so organized that those whom the^ 
elect must, in order to improve their prospects o| 
reelection, prefer their own interests, and those of 
particular individuals and localities, to the interests 
of the people as a whole. 

There is no necessity of dwelling at length upon ' 
the irresponsibility of State legislatures. No more 
cogent evidence could be desired than the movement 
that has been going on for more than half a century 
to restrict their powers in various ways. Originally 
the rule was that legislatures met every year. Now 
all but six of the States have changed to biennial ses- 
sions. Moreover, the sessions are usually limited in 
length to less than ninety days. And this in the face 
of conditions which, as we have seen, are demanding 
more legislation instead of less. In addition. State 
constitutions are constantly encroaching upon the field 
of legislative activity, narrowing more and more the 
paths in which the legislature must walk. There was 
a time when these documents consisted only of pro- 
visions that either related to the organization of the 
government, or constituted a bill of rights; now they 
contain an ever-increasing mass of general legislation, 
every section of which represents a limitation on the 
powers of the legislature. The average State con- 
stitution is no longer a document; it has ..dexekyifid 
into a book. And all because the legislature has lost 
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the confidence of the people* The popular distrust of 
these bodies is notorious. It has even become a mat- 
ter of common jest to declare that the people breathe 
more freely when the legislature has adjourned. 

lere is, indeed, reason to believe that in some of 

le States the people are already prepared, without 

:urther argument, to replace the legislature with a 

taller body consisting of a single house. 

The diecks and balances on which our early con- 
stitution-makers so confidently relied have proved use- 
less to prevent members of Congress and of our State 
legislatures from sacrificing the interests of the public 
when these conflict with their own. The uniform ex- 
perience of our Federal government and of all our 
numerous State governments during all these years 
of our history as an independent nation ought to be 
sufficient to show that what is needed in this respect is 
not a division of the legislative department into two 
chambers, but a reduction in the number of its mem- 
bers. It is not checks and balances that are wanted, 
but responsibility. And there can be no adequate 
responsibility until the members are few enough so 
that every intelligent citizen may know what every 
member, in his official capacity, as well as the body 
as a whole, is doing from day to day. 

The excessive price that must be paid for legisla- 
tion when the legislative department consists of a 
large number of individuals may also be mentioned. 
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Congress costs annually more than seven million dol- 
lars, apart from the expense incurred in supplying 
its members with seeds and with printed copies of 
their speeches, and in distributing these seeds and 
speeches by mail.^ Even if Congressional salaries 
(which now total $3,982,500) were reduced to a 
reasonable sum, and the graft in clerk hire, mileage, 
etc., were eliminated, the cost would still be several 
million dollars — ^an extravagant sum, particularly 
when we consider the quantity and quality of legisla- 
tion produced. In most of the States the expense of 
the legislature is kept down by constitutional restric- 
tions on the annual salary or daily wage of the legis- 
lators, and on the number and length of sessions. 
But the result of this economy is that few persons of 
ability seek election to the legislature, and the proper 
consideration of bills is quite impossible in the limited 
time. Moreover, the cost of legislation is neverlhe^ 
less greater than it would be if the membership were J 
reduced sufficiently to secure efficiency and respon-/ 
sibility.2 

In discussins: the proper size of a le^slative bodv 
it 18 sufficient to approach the subiect from the stand- 

i"The Po?tin»Pter-Genernl reports that in 1909 the, exT>en«« to 
t)ift orov#»m»neT»t for free mail under Concrcssional franV was ISIR.- 
.^f?.** ToT^ Tkft Cnitt of Our Natinnnt Gfw^mment, d. 92 note. At 
that time fh*^Te were 92 s'»nator8 and 391 representatives, so that the 
co9t was 11067.05 ner member. 

2Tt i« ectlmatpd that the biennial expense for all the States is 
about tl4.250.000. Tames Quayle Dealey, Growth of American State 
Constitutions, p. 279. 
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point of efficiency only, fgf a h^^Y *^"* ^° ftlTlfl^^ 
enough to be e fficient is also small enou^ to be re- 
sponsib le^ and its cost would be much less than th^t 
of our present legislative departmentSi^ Of what 
number, then, should a legislative body consist in 
order that it may prove most efficient? Of not more 
than twelve or fifteen. It is only the maximum 
number that concerns us. From the standpoint of 
efficiency the question of a minimum can no more 
enter into a discussion of the size of a legislative 
body than into a discussion of the size of a siege 
gim. The larger the better, so long as its size does 
not involve weakness. The larger the number of per- 
sons who can effectively cooperate in the adoption of 
ideas to be carried into effect by the government, and 
in the selection of administrative and judicial of- 
ficers, the wiser will be the ideas adopted and the ap- 
pointments made. 

The maximimi number of persons who can cooper- 
ate in deciding various questions, every person taking 
part fully in the decision of each question, is not a 
matter of conjecture. Corporate boards of directors, 
boards of trustees of all kinds of institutions and or- 
ganizations, school boards, commissions for various 
purposes, appellate courts, the standing committees 
of our legislative bodies, the committees always ap- 
pointed by conventions and conferences, and, par- 
ticularly, the cabinets and councils of foreign gov- 



LEGISLATIVE ORGANIZATION 99 

emments — all furnish testimony as to the maximum 
nimiber of persons who are able imder ordinary cir- 
cumstances to deliberate, to counsel, with each other. 
The experience of all such bodies — ^bodies that are, 
most of them, legislative in character because their 
function is to adopt policies, and to make decisions 
and appointments — shows that the greatest efficiency 
is to be found in a body consisting of from five to ten 
persons. Their experience shows that weakness ap- 
pears not later than when the number reaches fifteen — 
a weakness which reveals itself in a tendency on the 
part of the body as a whole to select out of its own 
membership a smaller number, this smaller numbe r 
then becoming the seat of real deliberation, f ormulsti 
£i~&"e policy ^"makiniAeded^^^^^ 
body, as a rule, merely accepting their work. 

The history of the English Cabinet is particularly 
instructive in this connection. Just as in this country 
we have committee legislation, so in Great Britain 
there is Cabinet legislation, and for the same reason. 
Parliament, or the House of Commons, is too nu- 
merous a body to legislate except through committees, 
and the Cabinet is a committf^f ^f ^^^V^^^nt It is 
a committee, however, which controls the entire policy 
of the government, whether that policy requires 
formulation into bills to be passed by Parliament and 
signed by the King, or merely the issuance of orders 
to be carried into effect directly by the administrative 
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department. It is the Cabinet, and not the House of 
Commons, or Parliament, that really decides what 
shall be done/ 

In every government there are certain chief offices. 
Those who hold these offices in a monarchy are nat- 
urally consulted by the king on questions of general 
policy. In course of time these consultationjs become 
more and more formal, and the officers finally take 
on a collective character. They form a council. 
Membership in this council comes to be looked upon 
as an honor apart from any particular office held by 
a member. As a result there is pressure for member- 
ship therein, and gradually it increases in size. With 
increase in size, however, it becomes too large to per- 
form satisfactorily the function of deliberating on 
matters of state. Then the king begins to select a few 
of its more prominent members for this purpose. 
These in turn develop a collective character and be- 
come a new council which, because of its smaller size 
and consequent superior efficiency, usurps the delib- 
erative function of the* old council, causing the latter 
to fall into desuetude. The new council, at first 
probably looked upon with disapproval because of its 
usurping character, and given some derogatory ap- 

^ ''In all departments of political life the Cabinet governs, and not 
the House of Commons, which, instead of governing, confines itself 
to appointing, dismissing, and, on occasion, silently influencing the 
Cabinet" Article on "Cabinet Government," in the London Specta^ 
tor, April 2, 1898, quoted in Woodbum, The American Republic, 
p. 98. 



LEGISLATIVE ORGANIZATION 101 

pellation, becomes in time an honorable body, mem- 
bership in which is desired for its own sake, where- 
upon it, in turn, tends to grow too large, and to yield 
its predominant position to another and smaller body 
arising out of its midst. 

In this way originated, during th^ Middle Ages, in 
the English government, the Privy Council, then out 
of it the Cabinet, and finally out of the Cabinet the 
War Council, or War Cabinet, the latter receiving its 
name, and also its prematurely somewhat stereotyped 
character, because of the great European conflict. 
Though the crude beginnings of the Cabinet may be 
traced as far back as the first of the Tudors, it was 
only during the seventeenth century, under the Stuarts, 
that it took definite shape, and received itajiame, the 
"cabinet" council, as a term of reproach- At first 
it consisted usually of from five to eight or nine mem- 
bers, but as soon as it became firmly established, 
which was in the eighteenth century, the tendency to 
increase in size began to manifest itself. During this 
century the Prime Minister displaced the King as head 
of the government, and a strong Prime Minister like 
Pitt was able to reduce his Cabinet to a proper size;* 
but as a rule the demand for additional memberships 
was not to be resisted. It was easier to develop within 

I'^In 1770 and 1783, when Lord North and Pitt were Premiers, 
the number was reduced to seven." Harry Graham, The Mother of 
Parliaments, p. 85. 
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the Cabinet an inner council than to stop the growth 
of the Cabinet itself. Consequently the number in- 
creased until by the close of the nineteenth century 
custom had estabUshed a minimum membership of 
fourteen, while the actual membership ranged as hi^ 
as twenty. And the Prime Minister was found meet- 
ing with a few of the leading members and deciding 
with them on policies to be imposed by their collec- 
tive influence on the body as a whole.^ The war ac- 
centuated this tendency towards the formation of an 
inner council, emphasizing the incompetence of a large 
body to deal efficiently with numerous and urgent 
questions of policy. The consequence was the im- 
mediate consummation of that tendency in the creation 
of the War Council, or War Cabinet, in 1916. 

Looking back over the history of the Cabinet we 
find that complaints of its being too large occur when 
the number exceeded ten or twelve,^ and that the 



"> 



^ Michael MacDonagh, writing in 1897, says: *'A large Cabinet of 
nineteen ministers has been created; but a committee of four, includ- 
ing the Prime Minister, attends to the most important and urgent 
matters of government and party policy. . . . The arrangement has 
several advantages. Prompt action can be taken in matters of for- 
eign and home policy. . . . Another advantage ... is that a Prime 
Minister can reward a large number of 'eminent nobodies* in his 
party with fhe coveted prize of Cabinet office without being embar- 
rassed with their advice." The Book of Parliament, pp. 161-162. 

2 In 1812 Lord Wellesley ''expressed his conviction that thirteen 
was an inconveniently large number, and Sir Robert Peel, some 
twenty years later, declared that the executive government would be 
infinitely better conducted by a Cabinet composed of only nine mem- 
bers.** Harry Graham, The Mother of Parliaments, p. 85. 

To this may be added the following from the parliamentary cor- 
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tendency towards the development of an inner council 
usually appeared when the number was about fifteen. 
Therefore we may say that the xnodem period of 
English history teaches consistently this funjlaxn^ntal 
truth, that the highest legislative efficiency is to be 
foundjn a body of from five tojgn ,Qr twelve persons. ■ 
7[s^lo the^exact number of which the legislative 
body of any particular government should consist, 
this is a matter to be finally determined by experience. 
The more populous and the more complex a state or 
communijy, the more important are its political af- 
fairs, and the larger should be the membership oif its 
legislative department. Experience with the commis- 
sion form of government would indicate that three 
is a sufficient number for towns containing a few 
thousand inhabitants, and five for cities having a 
population up to a hundred thousand and more. The 
latter number would also probably be sufficient for 
the less populous States. For cities of several hun- 
dred thousand, and for more populous States, seven 
would perhaps be the proper number, while the larg- 
est cities and States might find nine or eleven neces- 
sary. The Federal government would of course re- 
quire the maximum number.^ 

respondent of the London Daily Chronicle, December 17, 1918: **It 
is understood that Mr. Lloyd George is averse to a large Cabinet, 
and when his government is reconstituted after the elections it prob- 
ably will be found that the personnel of the new Cabinet will not 
exceed twelve." 
1 Those who find it difficult to reconcile themselves to the idea of a 
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The members of a legislative body should all be 
elected, directly or indirectly, by the voters of the en- 
tire territory for which that body legislates. There 
should be no election by wards or districts. A mem- 
ber elected by a district is likely to be a person of 
less prominence than one elected from the entire ter- 
ritory, and less prominence ordinarily means less 
ability. A person becomes prominent usually by do- 
ing big things, and the doing of big things requires 
ability. Again, one who is elected from a district is 
less likely to be informed upon the needs of the entire 
territory than one who is elected at large. When a 
person attracts the attention of the people of the entire 
territory in such a way that they desire him as one of 
•their legislators it is evidence of his having done some- 
thing of more than local importance — ^that his ac- 
tivity as a citizen has been in some way as broad as the 
territory itself. Lastly, when all the members of ^ 
leg islati ve body are elected by districts each membfir 
represents only a part of the people, and no member 

small legislative body should consider that the great masterpiece of 
American legislation, the Federal G>nstitution, was really the work of 
only about twenty men. (A larger body than ten or twelve is prac- 
ticable if it has only a single piece of legislation to produce, and 
abundant time in which to produce it.) Attention may also bei V 
called to the fact that during the past few years one man alone has I 
decided nearly every important question, and inaugurated nearly f 
every important policy, in the Federal government — ^years during I 
which that government has had problems more difficult to solve thanff 
at any time since the Civil War. 
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represent all. Buncombe Coirnty is represented, but 
not the United States of America. 

The evil effects of the system of election by dis- 
tricts are patent everywhere in the United States — ef- 
fects which are the greater because of the smallness 
of the districts, such smallness being due to the large 
size of our legislative bodies. Our legislators — local, 
State, and Federal — are, as a rule, mediocre in abil- 
ity, ignorant of the needs of the territory, taken as a 
whole, for which they must legislate, and chiefly con- 
cerned with the interests of their respective districts. 
Jn the conflicts that occur between local interests and 
^e general welfare, the former have the advantage. 
s of local importance are readily passed, while 
of general importance drop to the bottom of the 
T. Thus, in Congress, needed currency leg- 
ation, to lessen the danger of panics, was postponed 
xrom session to session, while appropriations were 
regularly passed for unnecessary public buildings, 
useless army posts, and uncalled-for river and harbor 
improvements — ^the Congressional "pork barrel." ^ 
"Logrolling" takes the place of statesmanship. A 
congressman seeking reelection usually emphasizes 

« 

^"The time of members is so taken up with the affairs of their 

own districts that the natural disposition of the House is to pay no 

attention to other matters, save as party obligation requires." Ford, 

The Rise and Growth of American Politics, p. 246. In Haines, Your 

j /Congress, p. 113, it is said we have in Congress ''the spectacle of a 

//national legislature giving nine-tenths of its atteptlOti to piorell; loca} 

x^ and private matters.'' 






106 ORGANIZATION OF THE GOVERNMENT 

what he has done, and has tried to do, to have the 
greatest possible amount of Federal money spent in 
his district. One of the gravest objections to the*^ 
present system of large legislative bodies is that such 
bodies make the election of members otherwise thai 
by districts impracticable. 

The evils resulting from election by districts would 
be greatly lessened, of course, with legislative bodies 
consisting of only a few members. Each district 
would then be larger, and the larger the district, the 
abler and better informed the member, and the less 
limited his representative character, gut the p rii | - 
ciple of election by districts is wrong, and should^bg 
wholly eliminated from our system of government. 

Some, however, will contend that election by dis- 
tricts is necessary in a representative government. 
For if the members of the legislative body are elected 
at large it may happen that all of them will represent 
a particular section of the community or state — ^such 
section having a majority of the voters — ^leaving with- 
out representation another section which is in the 
minority. This assumes that the sections have differ- 
ent interests, so that those elected by the majority sec- 
tion will not give due consideration of the wishes of 
those residing in the minority section. But if this be 
the case, what difference can it make to the minority 
section whether they are represented or not? For if 
they had representatives these would be in a minority 
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in the legislative body, unable either to prevent leg- 
islation desired by the majority, or to compel legisla- 
tion desired by themselves. It may be said that 
through their representatives the minority would be 
able to bring their desires in the way of legislation 
before the legislative body; but this they could do 
without representatives. It is evident that under such 
conditions representation would be of little advantage 
to the minority. Representation in the British Par- 
liament has never met the needs of the Irish people, 
^en the diSeTejiQSLhsi:!VgJ^Gii the two sections is vital 
and permanent the only remedy is a division of the 
political entity into two such parts that each may have 
its own separate (though not necessarily independent) 
government and legislature. This was seen by the 
Southern leaders in 1861, to whom a minority repre- 
sentation in Congress, under the conditions then exist- 
ing, appeared little better than none at all.^ 

^This system of electing representatives from districts has given 
rise to the question, whether a representative is the representative of 
his immediate constituents, or of the state or community at large — a 
question that has often been discussed without a satisfactory solution 
being reached. As a matter of fact no satisfactory solution is pos- 
sible because of the contradiction that is inherent in the system itself 
— ^the contradiction between what is, and what ought to be. The 
mere fact of this question being raised is proof that a representative 
ought to represent the state of community at large, and also that in 
reality he represents only his district. For if he either did represent 
the state or community at large, or ought to represent only his own 
district, there would be no question to be discussed. The question 
is in fact a problem, and the only way to solve the pEoBlem" is^lj^ 
mate the representative represent tiiat wBtch he ought to represent. 
' A different question, which k fnqamtlf confused wi& th6 ' fore* 
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In the various State and local governments the mem- 
bers of the legislative body could be elected directly 
by the voters. But in the case of the Federal gov- 
ernment the electorate would be so numerous, and the 
territory so vast, that the direct election of the Fed- 
eral legislative body would probably be unsatisfactory 
if not impracticable. It would be necessary to have 
recourse to a system of indirect election. The entire 
territory should be divided into electoral districts of 
a certain population each, no district crossing a State 
line, and each State having at least one district. 
The voters in each district would elect a Federal 
elector, and the entire body of Federal electors would 
elect the members of the Federal legislative body — 
electing them from outside as well as from among 
their own membership. Each of these electoral dis- 
tricts should be small enough so that the entire body 
of Federal electors would fully represent the entire 
population of the country, with all its varied interests 
md views. An expression by these electors should 
\e virtually equivalent to an expression by the people 
lemselves. The denser the population the greater 

going, and discussed as if it were the same, is whether a repiesenta- 
tive should obey the instructions of his constituents, or follow his 
own judgment. The answer to this depends upon the intelligence of 
the constituents. If they understand some particular matter the 
duty of the representative with respect thereto must be to carry out 
their wishes. But if they do not understand it — ^if they are unin- 
formed, misinformed, or prejudiced — and it is clear that they do not 
know what is best for the community or state, then the representa- 
tive should act according to his superior reason. 
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the number of people that can be properly represented 
by a single individual, and two hundred thousand 
would be none too many for urban districts. But 
rural districts, particularly in the West, containing 
that many inhabitants would include too many diverse 
interests and opinions to find expression through a 
common mind. Districts of a hundred thousand each 
would be none too small taking the country as a whole, 
and fifty thousand would probably be more nearly the 
propeil size. This would mean two thousand ejectons 
in a population of one hundred million. And with 
the increase in population the number of electors 
would also increase. These electors should be elected 
for a term of years, serving without compensation, 
and forming a standing body of leading citizens, ready 
at all times to furnish the Federal legislative body 
with their views upon public questions, to fill vacan- 
cies in that body, and also to exercise the power of 
recall. For throughout the entire government the 
power to elect, and the power to appoint, should each 
carry with It the power to remove. A body of men, 
whether legislators, representative electors, or voters,] 
that cannot be safely trusted with the power to remove 
an officer cannot be properly trusted with the power t< 
select him. 

The Federal Constitution, Article V, declares that 
"no State, without its consent, shall be deprived of its 
equal suflFrage in the Senate," and it may be thought 
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that the consent of every State will be necessary in 
order to replace Congress by a legislative body con- 
sisting of not more than twelve or fifteen members. 
But human beings are no more able to enact an un- 
changeable law than to establish unchangeable condi- 
tions. And when the time is ripe for a change this 
provision of the Constitution will not be found, either 
legally or morally, an insurmountable obstacle to the 
proper organization of the legislative department of 
the Federal government. Legally there is no diffi- 
culty, for the above clause can be repealed as easily 
as any other which the Constitution contains.^ And' 
moral objections will disappear when it is realized 
that, as has been shown, equal representation in the 
Senate has proved of little or no advantage to any^ 
State. 

Fixed terms of office are artificial. In the nature 
of things a member of the legislative body should con- 
tinue in his position so long as he is satisfactory to 
a majority of the electorate, ^and no longer. But how 

1 Writing of Jean Bodin's treatise Of Commonwealth, Sir Fred- 
erick Pollock, in his Introduction to the History of the Science of 
Politics, p. 50, says: **l!la.jaQYe reign power (as ancient writers had 
already seen) ^n bind its successors in the sense of making a law 
that shall be unalteraBTe ' and of perpetual obligation. Bodin shows 
at some length, and with much perspicuity, both on principle and by 
historical examples, the idleness of assuming to make laws irreyo- 
cable. The sovereign power could, it is admitted, repeal the lawi 
but for the clause forbidding repeal. But such a clause is itseld 
part of the law, so that the sovereign can repeal the body and ther 
supposed safeguard of the law together." 
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long this may be cannot be determined in advance. 
Such an officer may be elected, and prove unsatisfac- 
tory in less than six months, or he may still be satis- 
factory at the expiration of six years. In the first 
event the people may have been mistaken in the char- 
acter of the individual, or conditions may have 
changed unexpectedly so as to require a representa- 
tive with different qualifications. A war often de- 
mands a change in those charged with the conduct of 
the government. However, the election of legislative 
officers for indefinite terms, to continue until ter- 
minated by the recall, can hardly be recommended, 
for the reason that the recall is of such a nature as to 
lend itself to the removal of only those officers who 
have become particularly objectionable to a large 
portion of the electorate, and not of those with whom 
the dissatisfaction is relatively slight. Opportunity^ 
must therefore be given the voters at reasonable in- l 
tervals to express themselves, without recourse to the j 
recall, on whether a representative shall continue in / 
office or be replaced. ' 

Accepting, then, the principle of definite terms, a 
period of five or six years would seem from American 
experience to be about the proper. l^igtL The term 
should be long enough so that a person of superior 
ability will readily mate the sacrifices involved in the 
acceptance of such a position, separating himself from 
private affairs as completely as may be necessary in 
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order to devote 'himself most assiduously to those of 
the puiblic. This means a term that will enable such 
a person to show his superior fitness for the place, 
and acquire a considerable experience in the per- 
formance of its duties, so as to make his reelection 
ordinarily a matter of course. And reelection should 
be the rule, not the exception. Legislation, like other 
matters of human endeavor, requires skill as well as 
knowledge. A teacher must know how to teach as 
well as what to teach; a cook, how to cook as well as 
what to cook; a farmer, how to plant as well as what 
to plant. A legislator must not only know for what 
purpose a law should be enacted, but also how to 
prepare a law that will accomplish that purpose. 
Skill can be gained only by practice, and the longer 
the practice the greater the skill. 

The fewest number practicable of the members of 
a legislative body should be elected at any one time. 
If there are five members, and the term is five years, 
one should be elected each year. The greater the 
number elected at the same time, the more difficult it 
is for the voters to choose the best. It requires five 
times as much time and effort to decide upon five 
candidates as upon one. Moreover, when all of the 
members are elected at one time die entire body may 
be composed of inexperienced persons, or there may 
result sudden changes in policy. Occasions do arise 
when it is important to have an immediate reversal of 
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policy in carrying on the government, but such oc- 
casions are infrequent enough to be met by the use 
of the recalL The legislative department should be 
so organized that progress may be gradual instead of 
by jerks. 

Largely 'because of the defects of a numerous leg- 
islative body, composed of members chosen by wards, 
the so-called commission form of government has been 
adopted by many American cities and towns. The 
usual number of members composing a commission is 
five, including the mayor, who forms an integral part 
of the body, and all are elected at large. However, 
the commission form has carried over from the old 
system of municipal government the idea of electing 
the entire commission at the same time, and for a 
short term. It has also been handicapped by the 
difficulty of getting the best men as mayor and com- 
missioners, due to the persistence of the old electorate, 
with its ignorant elements, and the old electoral sya- 
tem, so favorable to bosses and machines. Neverthe- 
less, as a legislative body it has shown itself much 
superior to a large council, elected by wards, with 
an independent mayor. The chief defect of the com- 
mission form of government is to be found, not in 
the organization of the legislative department, but in 
the fact that each member of the commission is the 
head of some division of the administrative depart- 
ment. This violates Ae principle that legislative and 
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administrative functions should not be exercised by 
the same set of officers, also the principle that a^Qiin- 
istrative officer^ should. J>e appointed instead of 
electedi, ^^d results in administrative inefficiency. 
Where the "city manager" plan has beeil introduced 
these objections have been avoided. 

By what name legislative bodies, constituted as 
herein set forth, should be called is a matter of minor 
importance. However, that of "commission" is not 
appropriate, and it may be suggested that, both his- 
torically and etymologically, "council" is by far a 
better term, not only for the legislative body of a 
municipal government, but also for those of the State 
and Federal governments. 

THE ELECTORAL SYSTEM 

In order that the legislative department may be 
most highly efficient it is necessary, not only that its 
structure be such as to permit the work of legislation 
to be performed to die best advantage, but also that 
its membership consist of the most capable persons 
available. In order that its membership may consist 
of the most capable persons available it is necessary, 
not only that the electorate be intelligent enougb to j 
select such persons as legislators, and that such per- 1^ 
sons be willing to serve, but also that the process 
through which the electorate must make their selec- 
tions be such as to enable a majority to select those 
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whom they prefer. For this process may be so 
clumsy as to render it impossible for the mass of 
intelligent voters to elect those whom they prefer with- 
out making imreasonable sacrifices. The electoral 
system may be so ill-contrived that self-seeking poli- 
ticians will be able to fill the legislative body with 
their own selections, despite the wishes of an over- 
whelming majority of an intelligent electorate. 

The electoral process consists of two parts: nomi- 
nation, and election. At present bo th o f these are 
cumbersome in operation, and burdensome to those 
who take part in them. Both require those taking 
part to leave their homes or occupations, and betake 
themselves to some more or less distant point. This 
represents a sacrifice on the part of the voter. And 
the candidate who is able and willing to spend the 
most time and money in inducing voters to make diese 
sacrifices obtains an advantage — an artificial ad- 
vantage that may more than offset the natural ad- 
vantage possessed by an opponent of superior fitness. 
Moreover, because of the sacrifices demanded many 
voters neglect to take part even in a general election — 
so many, indeed, as to have led some persons to sug- 
gest that such neglect be made punishable by fine or 
imprisonment.^ 

Another oibjection, that applies in all those States 
where the closed system of direct primaries has been 

^ It is seldom that as many as eighty per cent of the voters go to 
the polls, and the average is considerably less. 
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introduced, is that the voter is deprived in part of his 
political liberty — of his right to vote, both in nomi- 
nating and in electing candidates, for any person he 
may choose. The Australian ballot was adopte^JtP 
prevent fraud, ^^^ionT^nd Tntimidation at gen- 
eral elections. But when the government assumed the 
sole prerogative of furnishing the ballots to be used, 
and printed thereon the names of candidates, it neces- 
sarily favored those whose names were thus printed. 
Then, in deciding what candidates should be so fa- 
vored, it naturally fixed upon those nominated by 
some establisrhed political party. But the nominating 
machinery of the two largest parties was controlled, 
generally by professional politicians, often by bosses. 
It was these who ordinarily selected the party candi- 
dates, to the exclusion of the great majority of the 
party membership. Therefore the government felt 
compelled to institute, in the case of these parties, a 
nominating process which should give every party 
member an equal voice in die making of nominations. 
TThis appeared to necessitate ^the definition by la w of 
party allegiance, and the establishing of legal b^irifiia. 
between one party and another. These barriers have 
usually taken the form of requiring that one who 
wishes to participate in selecting the candidates of a 
party must either have voted the ticket of that party 
at the preceding election, or promise to do so at the 
ensuing election. In order that he may exercise the 
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importaiit privilege of sharing in the nomination of 
candidates whose names shall be printed on the of- 
ficial ballot the voter must, in the one case surrender 
his right to change from one party to another, and in 
the other his right to vote at the general election for 
whomsoever he may think best. Thus the present 
electoral system, in its most usual form, in. order to 
assure to every voter a fuller measure of political 
equality, deprives him in some measure of his po- 
litical liberty. It would surely seem desirable to 
discover a system combining complete political lib- 
erty with complete political equality. 

The present method of conducting elections is anti- 
quated, and has the common fault of antiquated meth- 
ods — expensiveness. By requiring that every voter 
shall go to some designated spot in order to cast his 
ballot the government is compelled to divide the State 
into small voting precincts, and provide each precinct 
with a properly equipped polling place. At each 
such place there must be tables and chairs, voting 
booths and ballot-boxes, together with some half dozen 
officers, more or less, hired for at least a day. The 
result is that the cost of giving each voter an oppor- 
tunity to vote amounts to an excessive sum.^ 

A satisfactory electoral system requires, in the first 

^Inquiries made by the author show that the cost of an election 
yaries in different counties throughout the United States from about 
twenty cents to more than a dollar for each voter votiug. The 
average is probably about thirty-five or forty cents. 
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place, a business-like method of registering the voters. 
The present method is out-of-date and insufficient. 
Inasmuch as the States (subject to the restrictions of 
the Federal Constitution) determine the qualifications 
for voters, registration should be under the direct con- 
trol of the State, and not of the local, governments. 
There should be a chief registration c^cer at the 
State capital, and a deputy at each county seat. (The 
county recorder might act as deputy. As shown in 
Qiapter III, this so-called county officer is in fact a 
State officer, and should be appointed by the State 
government.) A citizen desiring to become a voter 
would fill out an application blank, and deliver it to 
the local registration officer. The latter would ex- 
amine the applicant, and send the application, to- 
gether with his report, favorable or unfavorable, to 
the State officer. The State officer would file the ap- 
plication, and decide whether it should be accepted 
or rejected. If rejected, the applicant could apply to 
the proper court for a writ of mandamus against the 
State registration officer, and his right would be de- 
termined by due process of law. If accepted, the 
applicant's name would be placed on the State reg- 
ister, and also on the electoral roll of the county or 
municipality of his residence. With registration in 
charge of a State officer it would not be necessary to 
place the name of a voter residing within corporate 
limits on both the county and the municipal roll. 
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Once on the register, the voter's name should remain 
mitil his death, removal from the State, or loss of the 
right to vote. 

The removal of names from the register would be 
the duty of the State registration officer. Accurate 
records of births and deaths should be kept by the 
government. These records would give the name, 
age, sex, and residence of every decedent, and would 
furnish immediate information of the death of any 
voter. If a voter should remove from one State to 
another, upon his seeking registration in the latter 
State his name would be reported to the State reg- 
istration officer of the former State to be removed 
from its register. 

The voters' register would be in the form of a card 
index— a single register, alphabetically arranged, for 
the entire State. There would be a separate roll, pre- 
pared from the register, of the voters of each munici- 
pality, and of the voters of each county residing out- 
side of corporate limits. These rolls would be in the 
form of mailing lists, set up in type, and kept stand- 
ing, in the State or official printing office. 

Now as to the proper method of nominating and 
electing candidates. ][^^,p^r ^^^ ^^^^ ^^ gpY^mment 
described in these pages only legislative officers would 
be elected by the VQter§. Assuming that a State has 
adopted this form of government, and that the State 
legislative body is to consist of five members, it be- 
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NOMINATING BALLOT 

for members of the [name of State] State GounciL 

Five members are to be elected. 

Each voter may nominate any five qualified persons. If more 
than five names are written only the first five will be counted. 
If any name is repeated it will be counted only once. This 
ballot must be mailed for return not later than .... [date] .... 
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comes necessary, at the outset, to elect all five of 
these members at the same time. The voters having 
all been duly registered, the rolls prepared, and the 
necessary arrangements made with the Post-Office De- 
partment, the State registration officer will mail to 
each voter a postal card ballot substantially in the 
form shown on the preceding page. 

Upon receiving his ballot each voter writes on it 
the names of five persons who are eligible for mem- 
bership in the State legislative body, and then mails 
it. When all the ballots have been returned to the 
State registration officer they are counted. A list of 
all those voted for is prepared. In this list the one 
receiving the highest number of votes is placed first, 
then the next highest, and so on to the lowest. The 
entire number of votes cast is then added together, 
and the total is divided by two in order to learn what 
number represents a majority. Thereupon a line is 
drawn through the list at such a point that the names 
above the line will represent the fewest number of 
those voted for who have together a majority of all 
the votes. The names below the line will represent 
the largest number of those voted for who together 
have a minority of all the votes. 

Let us suppose the result of the balloting to be 
as follows: 

Name Vote 

George F. Stone 48,313 

William Arnold 44,852 
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Name Vote 

Richard Monroe 43,510 

Charles K. Rowe 39,493 

Henry S. Blake 37,248 

James Langdell 36,866 

John R. Whitby 33,785 

Thomas R. Foster 31,169 

Alexander Jones 30,554 majority, 345,790 

Arthur Morrison 30,326 

Philip C. Marks 28,630 

Daniel Gould 25,389 

Richard S. White 24,418 

Albert H. Green 22,735 

Warren Glover 19,172 

Stephen Crawford .... 18,944 

Amos F. Butler 18,261 

Andrew Baker 16,437 

Benjamin Parker 15,411 

Frank L. Freeman . . . 12,893 

David Wilson 10,612 

Frederick Roberts .... 10,574 

Henry J. Taylor 10,126 

George R. Sherman .... 7,785 

Louis F. Johnson 6,943 

Alfred Morton 6,318 

Wallace Turner 5,668 

Charles A. Morris 4,257 

Oliver K Jackson 4,130 

Sidney Myers 2,995 

August Mansfield 1,872 

Edward Hudson 1,614 
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Name Vote 

William Carter 1,126 

Lewis Rogers 933 

Thomas Hammond .... 804 

George W. Field 467 

PaulM. Snyder 188 

Stanley Hopkins 142 

Frank H. Harper 96 

Levi S. Fuller 72 

James Davis 58 

Josiah King 45 

Peter J. McLane 44 

Horace Fowler 36 

John E. White 17 

Albert H. Clark 14 

Jacob Mills 8 minority, 309,560 

Total 655,350 655,350 

One-half of 655,350 is 327,675. It is found by 
examination that the first nine persons on the list 
have received 345,790 votes as against 309,560 votes 
received by the remaining thirty-eight persons. The 
first nine persons therefore have a majority of all the 
votes cast, and the examination also shows that they 
are the fewest number that have a majority. 

Before going further it is necessary to ascertain if 
any one or more of the candidates have received the 
votes of a majority of the voters. For if this be the 
case such candidate or candidates are already elected, 
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and as to him or them the balloting is at an end. 
In practice the returned ballots would be counted to 
determine the number of those voting. In our il- 
lustration it will be assumed that every voter writes 
the names of five persons on his ballot. Dividing 
by five the total number of votes cast we have 131,070 
as the total number of voters. One-half of this num- 
ber is 65,535. If any one or more of those voted 
for have received as many as 65,536 votes they will 
have a majority, and will be elected. However, the 
largest vote received by any one candidate is 48,313, 
so that no one is elected. 

In a democracy the rule is that a majority of the 
voters-assuming, according to the principles de- 
veloped in Part I, that only intelligent citizens have 
the right to vote — shall control the government. 
From this it follows that each person elected as a 
member of the legislative body must receive the votes 
of a majority of those voting. In order to accomplish 
this result it is necessary to continue the balloting, and 
to adopt as candidates on the second ballot those 
who formed the fewest number having together a 
majority of the votes cast on the first ballot. The 
State registration officer will therefore prepare and 
mail to eadi voter another postal card ballot, the ad- 
dressed side being similar to that of the first ballot, 
and the reverse substantially as follows: 
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FIRST NOMINATED BALLOT 

for members of the [name of State] State Comicil. 

Vote for any five of the following named persons by mark- 
ing X in the square opposite the names of those voted for. 
If more than five names are marked only the first five will be 
counted. This ballot must be mailed for return not later than 
[date] 



George F. Stone, of Norwood. 
William Arnold, of Lakeview. 
Richard Monroe, of Millford. 
Charles K. Rowe, of Chester. 
Henry S. Blake, of Thomburg. 
James Langdell, of Fairfield. 
John R. Whitby, of Easton. 
Thomas R. Foster, of Needham. 
Alexander Jones, of Westport 



(Voter sign here) 



Let us assume the following to be die result of 

this ballot: 

Name Vote 

Richard Monroe 103,582 

Henry S. Blake 97,866 

George F. Stone 86,541 

Thomas R. Foster 74,645 

James Langdell 63,824 

William Arnold 60,403 

John R. Whitby 58,287 

Alexander Jones 57,114 

Charles K. Rowe 53,088 

Total 655,350 

It will be seen that the first four candidates on 
the list have each received the votes of a majority of 
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the voters. These four are therefore elected. If five 
of them had eadi received a majority the legislative 
body would have been complete, and the election 
would have been over. So, also, if six, or any greater 
number, had each received a majority,^ the election 
would have been at an end, the five receiving the 
highest number of votes being elected. 

In the assumed case it is necessary to elect one more 
person. The candidates on the third ballot will be 
those whose names appear in the last list next after 
the names of those elected, and who together have a 
majority of the votes that failed to elect. The per- 
sons whose names stand fifth, sixth, and seventh on 
the list satisfy this requirement. This ballot will 
therefore contain these three names, and the voter 
will be instructed to vote for only one. If any one 
candidate receive^ a majority of the votes cast on this 
ballot he will be elected. If no one receives a ma- 
jority it will be necessary to have a fourth ballot. 
This will contain die names of the two candidates 
who together received the largest majority on the third 
ballot, that is, whose names stand at the head of the 
list. This fourth ballot must, unless there be a tie, 

^ When the number of offices to be filled is more than one it is 
possible for more candidates to receive each a majority vote than 
there are offices, the rule being that a majority vote may be re- 
ceived by any number of candidates up to and including one less 
than twice the number of the offices. Thus, if there are two offices to 
be filled it is possible for three candidates to receive each a major- 
ity vote; if three offices, Bve candidates; if four offices, seven candi- 
dates; if five offices, nine candidates, and so on. 
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result in the election of the fifth member of the State 
legislative body. 

All municipal and county or township elections un- 
der this system would also be conducted by the State 
registration officer. He would prepare the ballots, 
mail them to the proper voters, count them on tibeir 
return to his office, and finally certify the result of 
the election to the clerk or secretary of the local gov- 
ernment. Each city, county or township would be 
charged with the expense incurred in holding its own 
elections. 

The State registration officer would also hold all 
elections for Federal electors within his State, and 
certify the results to the Federal government. The 
latter government would have an officer whose duty it 
would be to receive these returns from all the States, 
and himself hold the election for members of the Fed- 
eral legislative body. This election would be con- 
ducted imder a system similar to that above described, 
except that, considering the relatively small number 
of electors, and the importance of each vote, the bal- 
lots should be sent and returned in sealed envelopes. 

In these elections any voter could cast his ballot 
while absent from his place of residence, and even 
if not within the State. 

The law should provide that any voter at any time 
might bring about a balloting for the removal of any 
member of the legislative body of his city, county, or 
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State, or of the Federal elector in his district The 
only condition should be that the voter exercising this 
right must first deposit with the State registration 
officer a sum of money equal to the expense connected 
with the taking of a ballot, including the expense of 
giving due notice thereof beforehand to every voter. 
If the balloting ^ould result in a majority in favor of 
removal the deposit would be returned; otherwise it 
would be forfeited to the State. The recall ballot 
should be merely for or against removal. There 
should be no voting by the same ballot, or at the same 
time, both for the removal of an officer and for the 
election of his successor. 

The right to bring about a balloting for the re- 
moval of a member of the Federal legislative body 
should be vested in each Federal elector. 

The recall would apply only to elective officers, 
and therefore only to the members of legislative 
bodies, and to the Federal electors. Administrative 
and judicial officers should be removable only by the 
body that appoints them. 

It may be objected that the traffic in votes would 
be facilitated by such an electoral system, there being 
no special safeguards against this evil. The answer 
is that the adoption of this system is not recommended 
apart from the introduction of the principles of suf- 
frage reform and governmental organization that are 
herein advocated. It is believed that if the suffrage 
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is restricted to intelligent citizens, and if the govern- 
ment is so organized as to subject every member of 
the legislative body to a real responsibility, there will 
be less corruption of the ballot without any special 
safeguards than there is at present with all the pre- 
cautions of the Australian ballot system. This prob- 
lem is one of demand and supply. Reduce either 
the demand for, or the supply of, any commodity, 
and the amount of that commodity bought and sold 
will be correspondingly reduced. The reason a man 
buys votes is that he may thereby obtain an office to be 
used in advancing his selfii^ interests. He intends 
that the office shall, directly or indirectly, reimburse 
him the money expended in the purchase of votes, and 
give him a profit besides. But if the legislative de- 
partment is so organized that every member must 
serve the interests of the people, or probably lose his 
place, candidates will have little incentive to purchase 
votes. There will be no demand for purchasable 
votes, and when the demand stops the supply disap- 
pears. 

Moreover, as shown in Part I, the purchasable votes 
are, as a rule, those of the ignorant voters, and chiefly 
because they are cheap. Restrict the suffrage to those 
who are intelligent, and the supply of such votes, at a 
non-prohibitive price, is reduced to a point where it is 
useless for the purposes of the political comiptionist. 
For this individual works under conditions analogous 
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to those controlling the speculator who plans a comer 
in some commodity. In order to succeed the specu- 
lator must be able to purchase at least a certain quan- 
tity of the commodity at not more than a certain price. 
Less than this quantity, or this quantity at more than 
that price, is of no more use to him than none at all. 
If the supply of purchasable votes is not sufficient to 
carry the election, or if too high a price must be paid 
in order to get enough, the would-be purchaser will 
not care to buy. 

If under this system a voter should be discovered 
to have sold his vote his name should be removed 
from the voters* register. This punishment would 
also be a remedy: there would be no danger of his 
again selling his vote.^ 

It may be thought that the electoral system should 
provide for the printing on the official ballot of the 
names of candidates nominated by a political party. 
The present system, using the Australian ballot, calk 
for party nominations, thus practically incorporating 
parties into the framework of the government as an 
integral part of the electoral machinery. Under the 
proposed system not only is party action unnecessary 
in any part of the electoral process, but the parties 

^ The present method of punishing a corrupt voter by fine and im- 
prisonment, permitting him to retain the right to vote, is like pun- 
ishing a hooking cow by twisting her tail. The punishment should 
also be a remedy: disfranchisement for the voter, and dehorning for 
the cow. 
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themselves are wholly ignored. Not only would there 
be no government-conducted direct primaries at which 
the members of the leading parties would select their 
candidates, but the action of parties, or voluntary po- 
litical organizations of any kind, in nominating can- 
didates would not be recognized by the government in 
any manner. Every name found on a ballot would 
be placed there, in the case of the first ballot by the 
voters themselves acting as individuals, and in the 
case of succeeding ballots by the government as the 
result of what the voters, acting as individuals, had 
previously done. The fact that a certain candidate 
had been nominated by some party might influence 
the members of that party to write his name on the 
first ballot, and to mark his name if appearing on 
subsequent ballots, but it would have no effect in the 
way of getting his name printed on any ballot, or, if 
his name should appear on one or more ballots as the 
result of having received enough votes, of having the 
ballot indicate to what party he belonged. Is there 
any reason, apart from the necessities of the present 
antiquated electoral system, and the defects of our 
present form of government, why political parties, 
large or small, should be either made a part of the 
government, or recognized by the government as 
agencies for the nomination of candidates? 

What is a party? A party is a voluntary political 
organization composed of voters who adopt a platform 
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setting forth their views on questions of public policy, 
and who nominate one or more candidates whom they 
seek to elect as officers of the government. The ac- 
tivities of a party thus center about two different ob- 
jects: the platform, and the candidate. And a party 
undertakes two corresponding different functions: 
that of bringing about the settlement of political is- 
sues, and that of conducting the government. By 
'^conducting the government'' is meant, not only the 
appointing of administrative and judicial officers and 
attending to routine matters, but also the adoption of 
policies in dealing with questions upon which the 
people generally have not had occasion to take sides. 
A distinction is made between questions that may, 
and questions that may not, properly be called issues. 
Dealing with the latter is, while dealing with the 
former is not, considered part of the function of 
"conducting the government." ^ 

The common theory of a party is that it exists for 
the purpose of carrying into effect the ideas set forth- 
in its platform, and that everything pertaining to thg, 
nomination and election of candidates is merely a 
;means to this end. But a glance at American parties, 
past and present, reveals that this theory is true only 
of the small parties — those having no immediate or 

^In the study of political parties it is important to observe that 
the questions which are agitated generally among the people, or 
which find a place in the platform of some party, form only a small 
part of the matters with which the government must deaL 
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early hopes of seeing their candidates placed in con- 
trol of the government. As regards the two large 
parties — ^those which throu^out our history have, 
under one name or another, carried on the govern- 
ment — ^it is evident that their members have usually 
voted the party ticket, not particularly because they 
have desired to see some idea c arried into effect, but 
^because they have believed the government would | 







when the peopTe as a whole have been intensely in- 
terested in some particular question — such as that of 
the extension of slavery in 1860, and that of the free . 

coinage of silver in 1896 — ^that either of these parties d 
may be said to have existed chiefly for the purpose of / 
carrying into effect some idea. Instead of candidates^ V 
being selected with a view to making sure that the 
party platform will be carried into effect, the plat- 
form is framed with a view to helping the candidates 
get elected. When a small party meets in conven- 
tion the "framing of a platform is always of greater 
moment than the selection of candidates, but in the 
case of these large parties the reverse is true. Who 
shall be the candidates is more important than what 
the platform shall contain. The split in the Repub- 
lican party in 1912 was not because of any disagree- 
ment regarding the platform, but because of a dif- 
fer^ice of opinion as to who should be the candidate 
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for President. And, according to reports, at the 
Democratic National Convention of the same year 
the leaders of one faction offered to permit the leader 
of the other to write die platform if they might name 
the candidate. 

Some look upon the tariff as the principal issue 
between these two parties, or, at least, as having been 
the principal issue in most of the campaigns since the 
close of the reconstruction period. But even this is- 
sue has been quite subordinate to that of the general 
control of the government. High-tariff Democrats, 
and low-tariff Republicans — ^f ew have felt constrained 
to diange their party allegiance because of their party 
platform. Why? Because they have felt it more 
important that members of their party should con- 
duct the government than that tariff schedules should 
conform to this idea or to that. Moreover, the parties 
have differed merely as to the amount of duty that 
^ould be levied on different articles, and not as to 
the principle underlying the duty. Both have been 
protectionist. It has not been a question of protec- 
tion against free trade, or of protection against a 
tariff only for revenue, but a question as to the amount 
of protection.^ And the difference between the gen- 

^ During the campaign of 1912 Mr. Wilson repudiated any sug- 
gestion of the Democratic party being in fa^or of free trade, and 
declared protection the establidied American policy. He criticized 
the Republican tariff, not because it was protective, but because it 
was '^ot a system of protection, but a system of favoritism, of prir- 
ilege,** and announced the purpose of the Democratic party as being 
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eral average of duties collected under a tariff enacted 
by one party and the general average under a succeed- 
ing tariff enacted by the other has never been more 
than eight per cent/ The great majority of citizens 
are quite unable to tell from their every-day exper- 
iences whether they are living under a Republican or 
under a Democratic tariff, or when a change from 
one to the other occurs. And insofar as the average 
party member has opinions on the tariff correspond- 
ing to those of bis party platform such opinions are 
usually the result, and not the cause, of bis party 
membership. 

That the chief purpose of these two parties is to 
conduct the government, and not to carry into effect 

''to unearth these special privileges, and to cut them out of the 
tariflf." See Woodrow Wilson, The New Freedom, pp. 153, 156, 160. 
^ Table showing value of dutiable and of total imports into the 
United States under each tariff in force from October 1, 1890, to 
June 30, 1916, with the amount of duties collected, and the average 
ad valorem rates on dutiable and on total imports. 
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any particular idea or ideas, is evidenced by the fact 
that, without having any platform issue in the way of 
a question that is a local and a State as well as a 
national question, they constitute, nevertheless, local 
and State as well as national parties. A question 
like that of prohibition, which may give rise to legis- 
lation by cities, townships, counties and States as well 
as by the Federal government, can form the basis for 
a party that is a local and a State as well as a national 
party. But a question like that of the tariff, which 
can be dealt with only by the Federal government, can 
form the basis for only a national party. It follows 
that these parties must have some other purpose than 
that of carrying into effect their platforms to ex- 
plain their existence as State parties, and as local 
parties. This explanation is found in the fact of 
dieir beiog^ pxdnxupally^ . organizations to conduct die 
government. For this issue, of who shall conduct the 
g^emment,' can form the basis for parties that are 
at one and the same time local. State, and national. 

This government-conducting character of these par- 
ties is also revealed by the attention devoted during 
a campaign to party "records" — ^the "record" of one's 
own party for good government, and of the other 
party for bad government. Whether fit or unfit per- 
sons have been appointed to office, whether the ad- 
ministration has been economical or extravagant, ef- 
ficient or inefficient, honest or corrupt — these are the 
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matters that are debated most earnestly by party 
speakers and editorial writers in the average cam- 
paign. 

It is, however, in the attitude of these parties to- 
wards questions on which the people are definitely 
divided that their character stands out most clearly as 
organizations that exist to run the government, and 




I 



i 



as care the leaders oi these parties with- 
stand the introduction of such questions into their 
platforms and campaigns. Why? Because ques- 
tions of this kind have a tendaicy to disrupt the party, 
and a disrupted party cannot obtain or retain control 
of the government. The most important duty of a 
party leader is tq ^maintain the phy sical fotfgrity of 
his party — its existence, intact, from one election to 
another. It was the introduction of questions con- 
nected with slavery that split the Democratic party in 
1860. It was the introduction of the free silver 
question that divided it again in 1896. On both oc-' 
casions it lost control of the national government. 

Before one of these parties will take a definite 
stand on any question either a majority of its mem- 
bers must be more interested in having that question 
settled than in seeing their party successful at the 
I polls, or public opinion must be running so strongly 
' jin favor of one side of that question as to have vir- 
\ kually settled it already. The mere fact that a ma- 
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jority of the party members are in favor of one side 
rather than the other is not sufficient. The problem 
confronting the party leaders is not which side is 
favored by a majority of their followers, but whether 
the party would not be likely to lose more votes by 
taking sides than by refusing to have an3rthing to do 
with the question. It is evident that a silent or am- 
biguous platform will offend either side, or both sides, 
less than a declaration in favor of one side will 
offend the other. Therefore the danger of losing 
votes is less when the question is ignored or straddled 
than when it is taken up as a party issuQ. The re- 
sult is that these parties purposely refrain, if pos- 
sible, from helping bring to an issue or settle any 
question upon which the people are divided until Aat 
question is no longer an issue. And this also ex\ 
plains why their platforms are in si^stance so nearly! 
the same. 

When these parties were organized or reorganized 
in connection with the questions arising out of slav- 
ery and the war they facilitated the settlement of these 
questions and the making of progress. But ever since 
those questions were settled these parties have proved 
hindrances rather than helps in the settlement of other 
questions. Instead of bringing together those favor- 
ing some important reform they have kept them sep- 
arated into two antagonistic groups contending against 
each other over the spoils of office and the control of 
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the government. Advocates of various reforms, mi- 
able to make progress by means of either of these 
parties, also failing in their efforts to create new 
parties strong enough to elect their candidates, have 
had recourse to non-party associations for the ad- 
vancement of their ideas. These associations, hav- 
mg platforms, or programs, but no candidates^ and 
seeking to influence the government instead of to take 
charge of it, have succeeded in creating public opinion 
in their favor, and, backed by this public opinion, 
have been able in large measure to realize their aims. 

The civil service reform, anti-saloon, and woman I ^ 

suffrage movements furnish examples of the form of j Q^^^'w 
organization which has largely replaced politipal par; l 
ties in the function of bringing about reforms through / ^ 
the agency of the government. The two large parties * 
have retained the function of selecting the officers of 
the government, and these officers, elected on plat- 
forms practically devoid of ideas.ref^^i^fn'il^ 
^sues, and feeling responsible, therefore, as regards 
their views on public questions, rather to public opin- 
ion than to their party organizations, have sat in non- 
partisan judgment on measures urged upon them by 
the representatives of various associations and in- 
terests. 

These non-party associations furnish a system of 
political organization that is flexible and conducive 
to progress in contrast with the non-flexible, progress- 
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hindering political parties. Either a party, or any 
other kind of organization, can favor effectively only 
one question at a time. Suppose a voter believes in 
prohibition, free trade, woman suffrage, and the gov- 
ernment ownership of railroads. If each of these 
ideas is advocated by a separate party he must choose 
between them. He can belong to only one party at 
a time for the reason that a party seeks to obtain con- 
trol of the government, and only one party can con- 
trol a particular government at any one time. But 
by belonging to one party a voter necessarily opposes 
all other parties. In order to promote one idea he 
must sacrifice all the other ideas. If, on the othei\ 
hand, these reforms are each promoted by a different i 
n on-party associatio n, the voter may belong to all of I 
me associations, and advance all of these reforms, ay 
the same time. 

This separation of the function of promoting re- 
forms from that of electing officers has a further ad- 
vantage in avoiding the confusion of advocacy with 
statesmanship. When a party represents an import- 
ant idea its leaders are usually persons who excel as 
advocates. If the party is successful these leaders 
are placed in charge of the government But those 
¥^0 conduct the government diould be statesmen. 
And an ardent advocate is seldom a statesman. Hie 
advocate and the statesman have different types of 
mind* Hie former sees one side of a question. Hie 
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latter sees all sides. He who sees all sides of a 
question cannot feel as strongly on any one side as 
he who sees only that side. He who sees only one 
side of a question cannot frame remedial measures 
as skillfully as he who sees all sides. History shows 
how often an ahl^ advonate , placed in control of a 
government, has made a failure, as well in eifecting 
his reforms in particular as in carrying on the gov- 
emment in general. 

From the foregoing it seems reasonable to con- 
clude that the extent to which parties perform the 
function of bringing about the settlement of questions 
agitating the public is not such that they should on 
that account be recognized by the government as a 
part of the electoral system. The small parties are 
willing to perform this function, but lack the power. 
The large parties have presumably the power, but 
lack the willingness because the consequences would 
probably be disastrous to themselves. Moreover 
non-party associations h ave proved better fitte3 tKan 
gajti^s_ f or the performance^of this function. Itj 
remains, then, to consider how necessdiry ofTihportant 
parties are for performing the function of conducting 
the government, and whether on this account the elec- 
toral system should be so designed as to facilitate the 
nomination and election of candidates by parties. 
Under the present system not only do direct primaries 
facilitate such nominations, but the Australian ballot 



142 ORGANIZATION OF THE GOVERNMENT 

encourages them and effectively discourages nomina- 
tions other than by party organizations. It is based^^ 
on the assumption that every voter is a member of j 
some party, and it practically requires that every | 
candidate recognized by the government shall repre-^ 
sent some party. 

According to current political doctrine the govern- 
ment should be conducted by some party representing 
a plurality of the voters. It is argued that, instead of 
those who are placed in charge of the government be- 
ing responsible merely as individuals directly to the 
people, they ought to represent some party in such a 
way as to make their acts the acts of the party, and 
render the party responsible for what they do. The 
idea is that the government will be conducted more 
satisfactorily if responsibility for the manner in which 
it is conducted falls upon some party organization 
than if it rests merely upon the officers of the govern- 
ment. If this be so the electoral process should be 
planned so as to bring about, as far as practicable, 
the election of party rather than of independent candi- 
dates. 

But why is it considered necessary diat die govern- 
ment be conducted by a party in order that it may be 
conducted properly? Mainly for two reasons. 
First, because on account of die numerous character 
of our legislative bodies it is impossible for the people 
to place responsibility for what is done or not done 
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upon the members individually. It is only by having 
a definite majority, consisting always of the same , . \ 

V 

members, bound together in their tenure of office so 
that the acts of all will affect the political fortunes 
of each, that the people are able to bestow puniidi- 
ments and rewards in a way which will influence 
effectively the conduct of the government. The sec- '^^ 
ond reason why it is considered necessary that the\** 
government be conducted by a party is found in the 
division of the legislative department into two parts, 
the existence of the veto power, and the independence 
of the executive department, the consequence being 
that some bond is necessary between the several parts 
of the government in order to bring about that unity 
without which friction of a vexatious character in car-^ 
rying it on is inevitable. Such a bond exists when 
the chief executive officers and a majority of the mem- 
bers in each of the legislative chambers belong to the 
same party. 

However, these reasons for advocating a system 
of party government in this country lose their force 
when we consider: first, that the necessity for such 
a system is due to the existence of evils which result 
directly from defects in the present organization of 
the government — ^these defects being large legislative ^ 
bodies, the bicameral system, the veto power, and * 
an executive department independent of the legislative . 
department; and, secondly, that because of certain 
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features of our government and of our politics we do 
not and cannot, as a matter of fact, have party rule 
except of a most imperfect kind — these features being 
such as stand in the way, either of one party obtaining 
control of the entire government, or of a party through 
its leaders exercising control over those elected on its 
tickets* On the one hand, if the government is re- 
organized as herein proposed — ^making the legisla- 
tive department consist of a single body containing 
no more members than can be held individually re- 
sponsible by the people, abolishing the veto, and sub- 
ordinating the executive to the legislative department 
—the necessity for party responsibiUty and party 
government will no longer exist. On the other hand, 
since responsibility must rest on power, if the or- 
ganization of the government is not modified so that 
whatever party happens to be the stronger will have 
complete control of the machinery of government, 
and if our politics are not changed in character so 
that the party leaders will have complete control over 
their party members occupying official positions, party 
responsibility and party government must continue in 
their present rudimentary stage. 

If an eflFective party responsibility really existed 
in our legislative bodies there would have been no 
occasion, earlier in this chapter, to dwell on their 
irresponsibility. For the existence of party respon- 
sibility would avoid the necessity for individual re- 
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sponsibility on the part of the members of these bodies 
to the people. The responsibility of each member to 
his party, and of the party to the people, would eflFect 
the same result. But it is impossible to develop party 
responsibility and establish a system of party gov- 
ernment with legislative and executive powers divided 
among different bodies and different officers, with 
legislative bodies organized into committees contain- 
ing members of both parties, with officers of every 
kind protected by law in their tenure of office, and with 
the party membership of each electoral district look- 
ing upon the representative chosen by their votes as 
owing allegiance to tibem rather than to the party 
as a whole. 

A system of party government requires that at any 
one time one party shall have exclusive control of 
the entire government. But under our present form 
of government the chief authority is divided among 
two coordinate legislative bodies and an independent 
executive, making it possible for the majority in one 
house to belong to a different party from the majority 
in the other, or for the executive to represent a dif - 
ferent party from that having a majority in the legis- 
lative department. And the probability of such a re- 
sult is increased by the practice of electing the mem- 
bers of each house, and, in the Federal government, 
the chief executive as well, for a different term. 
Moreover, Hie more nearly equal in strength the lead- 
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ing parties are the more likely it is that one of these 
authorities will represent a different party from the 
other two. In fact, from 1875 to 1897, a period of 
j^leven Congresses, with political conditions relatively 
iiormal, there were only four years, or two Congresses, 
furing which the President and a majority in each 
House were members of the same party. Now in 
order that party government may operate most ef- 
fectively it is necessary that there be two, and only 
two, large parties, and that these parties be of nearly 
equal size. Therefore, under our present form of 
government, when party conditions are most favor- 
able to effective party government the probability of 
realizing such government is least. 

Even if the executive and a majority in each house 
are of the same party, so long as committees composed 
of members belonging to both parties are intrusted 
with the shaping of legislative measures there can be 
no effective party responsibility. That which is 
partly tibe work of the minority cannot be wholly 
charged against or credited to the majority. 

There can be no effective party responsibility with- 
out effective party discipline, and an essential con- 
dition for the existence of effective party discipline 
is that every officer of the government belonging to the 
party in power should hazard his position by failing 
to support the party program. At present each sen- 
ator and representative, as well as the chief executive 
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(and in State and local governments, each of a num- 
ber of other executives), holds his position and draws 
his salary for a fixed term of years, regardless 
whether he acts with or against his party leaders and 
party associates. There is no whipping recalcitrant 
officers into line by threatening them with summary 
removal and the burden and uncertainty of an extra 
campaign. 

But the greatest obstacle in the way of effective 
party discipline is the relationship that exists 
between a representative or senator and those who 
elect him. He owes his position, not to the party 
as a whole, nor to any central group of party leaders, 
but to his own efforts among the rank and file of his 
district or State, and to his standing with the local 
party leaders. These local leaders and the party 
rank and file care more for his party regularity as 
shown by the way he votes at the polls for candidates 
than as shown by the way he votes in the legislature 
or Congress for measures of various kinds. And the 
reason is plain. What constitutes the party ticket 
is a matter of certainty and of supreme political in- 
terest; what constitutes a Darty measure is more or 
less a matter of obscurity and indifference* Party al- 
fegiance is reckoned according to one's support, not 
of the party program, but of the party candidates. 

How insignificant the measure of party government 
is that we enjoy in this country, and how valueless. 



148 ORGANIZATION OF THE GOVERNMENT 

may be realized by comparing the States in which 
something of the sort can be said to exist with those 
in which it is unknown. In most of the Southern 
States there is virtually only one party. The Demo- 
cratic party is so overwhelmingly in the majority 
that no other party is able to exert any influence on 
the conduct of the government.^ No matter how un- 
satisfactorily the government may be carried on there 
is not the slightest probability that any other party 
will be able to elect any considerable number of its 
candidates. A State that has only one party is, of 
course, with respect to State affairs, really without 
a party. One party alone is no party. And without 
parties party government is out of the question. Now 
taking New York, New Jersey, Ohio, Indiana, and 
Illinois as States in which the two large parties are 
most nearly equal, and in which, therefore, party 
government must be found if at all among the States, 
and comparing them with South Carolina, Georgia, 
Florida, Alabama, Mississippi, Louisiana, Texas, and 
Arkansas, in which it does not exist, no one will assert 
that the governments of the former are better con- 
ducted than those of the latter. 

^In 1915 every member of the Legislature in South Carolina, 
Georgia, Florida, Mississippi, and Louisiana was a Democrat. In 
Texas all but one were Democrats, and in Alabama and Arkansas all 
but three. In 1917 the Legislature was wholly Democratic in South 
Carolina, Florida, Mississippi, and Texas, and almost wholly in 
Georgia, Alabama, and Arkansas, while in Louisiana all the members 
were Democrats except seventeen Progressives. See World Almanac 
for 1916 and 1918. 
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In England there is party responsibiUty and party 
government But in England there is no division of 
the power of the government. When a House of 
Commons is elected the majority in that House, 
through their party chiefs, who form the Cabinet, 
rule the state regardless of the political propensities 
of either King or Lords. In England, instead of leg- 
islation dealing with matters of general importance 
being shaped by bipartisan committees, such legisla- 
tion is shaped by the unipartisan Cabinet alone. In- 
Stead of a Parliament necessarily lastmg a certain 
number of years, the Prime Minister — ^the leader of 
the party in power — ^may have it dissolved at any 
time. And, above all, English voters do not expect 
the member of Parliament whom they elect to stand 
out in Parliament as their particular delegate, but to 
merge himself with his party members so as to form 
merely part of a unified whole acting with a single 
will. They elect him, not to serve their local in- 
terests, but to obey a central group of party leaders. 
It is upon these, and not upon his constituents, that 
his political future mostly depends. In short, he is 
subject to party discipline.^ 

^The great contrast between England and the United States in 
this matter of the relation of a representative, on the one hand to 
his constituents, and on the other to a central group of party lead- 
ers, is shown by the manner in which English constituencies accept 
non-resident candidates selected for them by the national party or- 
ganizations. Only about one-half of the members of Parliament are 
residents of the constituencies that elect them. Imagine the party 
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Because party responsibility and party government 
are found in England under a cabinet form of gov- 
ernment some of our political writers, in order that 
we, too, may enjoy these blessings, have advocated for 
this country '^that scheme of responsible cabinet gov- 
ernment which challenges the admiration of the 
world." ^ But although there can be no eflfective 
party responsibility without cabinet government, or its 
approximation, there may be cabinet government with- 
out party responsibility. Such, for instance, is the 
case in France. In order to have party responsibility 
there must also be party discipline. And the ques- 
tion is whether the introduction of cabinet government 
in the United States would be followed by the growth 
of party discipline and the development of party 
responsibility and party government. It appears at 
least doubtful that such would be the result. And if 
such were not the result cabinet government would be 
an evil rather than a good. For cabinet government^ 
without party responsibility means a government of 
unstable equilibrium — a government the control of J 
which shifts forward and back on minor issues. / 

It should be further observed that party responsi- 
bility, no matter how complete, will not, by itself, 
insure stability of government under the cabinet sys- 

membership of a Congressional district accepting a candidate, par- 
ticularly one residing in some other district, on the recommendation 
of either the party's National or Congressional Committee. 
^Woodrow Wilson, Congressional Government, p. 306. 
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tem. There must also be a majority party, and 
whether or not there is such a party depends on the 
vicissitudes of political events. Where only minority 
parties are found the cabinet system requires that 
combinations be formed between two or more of these 
to carry on the government. Such combinations 
mean the bringing together of antagonistic elements — 
of those who would rather remain apart. Every com- 
bination has within it, by its very nature, the forces 
of disintegration. It lacks stability, and the cabinet 
that rests upon it must be unstable too. 

Moreover, party government at its best — operating 
under the cabinet system, where there is a majority 
party, and supported by perfected party discipline — 
has evils of its own. Party government means that 
the leaders of one party are in complete control of 
the government, and that they have been placed in 
control because they are such leaders. When the 
leaders of a party are thus placed in control it seems 
proper to give that party credit for everything the 
government does. This includes the action of these 
leaders on a multitude of matters that have not be- 
come party issues among the people, and that had 
nothing to do with their party being successful at the 
polls. Now the immediate aim of every party that 
is out of power is to get into power. Whatever is to 
the advantage of the party in power is to the detriment 
of the party out of power. It is the duty, then, of 
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those members of the latter ^o are in the legislative 
body to refrain from assisting the leaders of the 
former in carrying on the government. No matter 
if members of the ^'opposition" are in favor of cer- 
tain measures proposed by the "government," it is 
their duty, because of party allegiance, to vote against 
them; to vote for them would be to vote for the 
"government," and the "government" represents their 
political enemies. The idea is that if those intrusted 
with the government are not able to conduct it satis- 
factorily in every detail without assistance from 
members of the other party they ought to resign. 
And since those intrusted with the government cannot 
look for support outside of their ovm followers they 
must insist that each of these, whatever may be his 
individual opinion, shall vote for practically every 
measure they propose. Party government means the\ 
division of the legislative body into two hostile camps,y 
each member supporting diose proposals that come 
from his own side, and opposing such as come from 
the other side.^ If a government had only one mat- 
ter to deal with, or if all who belong to a certain 
party held identical opinions on every matter with 
which the government has to deal, a perfected party 
system would be quite satisfactory. But, taking 

1 In the House of Commons "an unceasing war** is waged 1)etween 
two permanent bands of warriors, always on opposite sides, contend- 
ing for a definite stake, which of them shall rule the country." A. 
Lawrence Lowell, The Government of England, VoL II, p. 518. 
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things as they are, such a system must frequently 
compel members of a legislative body to vote con- 
trary to their convictions. 

A system that requires members of a legislative 
body to vote against that which they approve, and for 
that which they disapprove (unless it be to conform 
with public opinion, or the mandate of an electoral 
majority), hardly commends itself except as an es- 
cape from some system that is worse. And, as a 
matter of fact, more than one English writer has de- 
plored the control exercised by the leaders of English 
parties over their members in Parliament, and has 
demanded for these a larger measure of individual 
liberty of action and individual responsibility. One 
writer, himself a member of Parliament, has even 
gone so far in his desire to lessen the evils of party 
government as to advocate abolishing the Cabinet, and 
substituting a number of departmental committees of 
the House of Conmions, on which committees all 
parties would be represented.^ Comparing American 
experience under imperfect party government with 
English experience under that which is perfected,- the 
advantage would seem to be clearly with the latter. 
For party responsibility is preferable to none. But 
at the same time English experience shows that, in 
making responsible that which in its nature is ir- 

^ See mention, on page 191 of The Party System, by Hilaire Belloc 
and Cecil Chesterton, of a pamphlet by Mr. Jowett, M.P., entitled, 
"What is the Use of Parliament?" 
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responsible — a legjislat ive body consisting of expfei- 
sive numbers — other evils are necessarily incurred. 
In other words, party government is an evil/ and if 
the legislative department is organized so that party 
responsibility is no longer of importance, by reason 
of each member of that department being individually 
responsible (i. e. if the legislative department is or- 
ganized according to the principles developed earlier 
in this chapter), (the electoral system should not be 
warped merely to facilitate its further grovrth. 

A number of prominent political vnriters have de- 
clared that without parties democratic government is 
impossible. The argument appears to be that if, 
under the present electoral system, there were no 
nominations by parties, and every voter went to the 
polls on the day of the general election and cast his 
ballot for whomsoever he individually preferred, the 
person receiving a plurality of the votes, and who 
would therefore be elected, might be the choice of 
only a small minority of the voters. The great ma- 
jority might even consider him particularly objection- 
able. T^ }^ fVldfintly VTl/^o^lVoK^n *n. Inn^rn *\ia. g^yfirP- 
mppt MnAnnff^A |^y nflfj^Arfl r#>prAflPnting a flmflll ppr- 

fiftn^f' g^ 9f t!]ifi fil^rto^^^^ An unrepresentative gov- 
ernment in a democracy is necessarily an unstable 
government. But under the electoral system herein 
described there could be no election by a minority, 

^ This is not saying the parties themselves are evils. 
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whether small or large. Such a system would pro- 
vide an absolute protection against minority govern- 
ment. This the present system fails to do. For un- 
der the present system, if there is no majority party, 
as is often the case, the result of an election must be 
government by those representing a minority of the 
voters; and the size of that minority is beyond the 
control of the government, being dependent on the 
vicissitudes of party organizations. 

Moreover, in a discussion of the electoral system I 
it is imnecessary to decide whether democratic gov-1 
emment without parties is possible or impossible.^/ 
If parties are indispensable they will continue to 
exist, and perform their functions, without being rec- 
ognized by the government. Indeed, it is only within 
the last few decades that parties have been thus rec- 
ognized, and the reason for such recognition is to be 
found, not in any exigency connected with the conduct 
of the government, but in a desire to safeguard the 

fiPMfft' -^^ has already been shown, the elimination of 
these evils may be expected as a consequence of ex- 

^ Although parties appear to be necessary in the early stages of 
democratic government Xhfn mfiy) pi*rhapfl, h? fl bT ffher stage, re atinff 
*?" fl h^y^*^^ Hftgr^ of general intellig ence^ when_Darties will be no 
Itrngtrr natttiarvi snri mrill gradually disappear fronTp oIiflcs as.die. 
guild s^steaoB- .dJM ppfflimd. from in H n sfry, and sacerdotalism from the 
more advanced religions. As the disappearance of the guild system 
meant industrial freedom, and that of sacerdotalism religious free- 
dom, so the disappearance of the party system will mean political 
freedom. 
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eluding from the sufiFrage the ignorant elements of 
the population, and of organizing the government so 
as to subject its officers to a real and effective re- 
sponsibility. Under the electoral system here pro- 
posed parties would continue their present activities 
so long as they should prove serviceable to the state. 
Conventions would be held, platforms prepared, and 
candidates selected. The difference would be that 
the government would no longer either supervise or 
recognize their proceedings; that every voter, par- 
tisan or independent, would be placed on an equality 
in the making of nominations ; that voters could read- 
ily pass from one party to another; that they could 
vote to nominate as well as to elect persons belonging 
to any party; and that, if parties should in course of 
time prove unnecessary, their existence would not be 
artificially and undesirably prolonged by the fact of 
their being an integral part of the electoral machinery. 
The electoral system that has been outlined is based 
on the principle of majority rule. Instead of recog- 
nizing parties it recognizes majorities. From first to 
last the voters themselves by majority vote would 
nominate their candidates and elect their officers. The 
principle of majority rule is adopted because under 
it the legal power to control the government coincides 
with the actual power. Jt is adopted, no t hpraiisp<, 
J« majority l., e «.X i^S^iirT^rirXn^ 
cause they will necessarily rule to the best advant age. 



*,,.,*.••'•»''— 



THE ELECTORAL SYSTEM 157 

but because, in the last resorts thev '>iavA ||^f> ppw^r 
to rule. At the same time it may be observed that a 
majority of the voters are more likely than a minority 
to act in the interest of the people as a whole. That 
which is desired by a majority of the voters will more 
probably prove conducive to the welfare of the whole 
people than that which is desired by a minority. The 
greater a percentage of the population those who con- i 

trol the government form, thpt \ef^^ i f\ thr p^^^^'^^^^t]*" A/r^ 

of their liAingr aK1p> J ^jijf; \i^ °"^^ ^ ^'^"Y "° *" hmaf^ ff 

1^^j ^se Iy.eaM.withniit aleo bwiiiifitinff^lbfe. remainder Xkf 
the people. To legislate, or to conduct the govem- 
ment, in their own interest, and in disregard of the 
interests of the people as a whole, is a simple matter 
for a small minority, but the larger the minority the 
more difficult such a task becomes, and in the case 
of a majority of the voters in a state whose popula- 
tion consists mostly of intelligent persons it may be 
considered quite impossible. 

Under the proposed electoral system there could 
be no proportional representation. Proportional 
representation means the representation of minorities, 
and the proposed system provides only for the repre- 
sentation of majorities.^ But proportional represen- 

^It should be noticed that the proposed system, although requiring 
a majority for each officer elected, does not tend to induce the same 
majority for erery officer. The majority electing one officer may be 
composed largely of di£Ferent voters from the majority electing an- 
other officer, even at the same election. Under the present party 
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tation, although it means the representation of min- 
orities, does not mean minority rule. On the con- 
trary, it means majority rule. It is based on the 
theory that, in proportion to its numbers, a small 
party has as much right as a large party to be repre- 
sented in the legislative body. A majority of this 
body would thus depend on a majority of the electo- 
rate. Since the control of the government would de- 
pend on a majority of the legislative body, and such 
majority would depend on a majority of the electo- 
rate, the result would be majority rule. 

Comparing proportional representation with the ex- 
isting system it is evident that, if there is a majority 
party, it makes no difference, as to die control of the 
government, which system is in use. For the ma- 
jority party can in either case elect a majority of the 
legislative body, and thus control the government 
Under the existing system such a party, though con- 
taining only sixty per cent of the electorate, might 
elect all of the legislative body, while under propor- 
tional representation it could elect only sixty per 
cent. But sixty per cent of the members is equivalent 
to one hundred per cent so far as control of the gov- 
emment is concerned. And die matter of real im- 
portance is not representation in the legislative body, 
but control of the government. The American col- 
system the tendency is to create a s ingle majjor ity or r liirality ^'rrr nil- 
officer s elfict fid. Cf. Chapter V. 
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onists protested against ^'taxation without representa- 
tion." And yet, if they had had the right to elect a 
proportionate number of the members of Parliament 
such right, or its exercise, would not have stilled their 
complaints against the English government. Irish 
representation in the English Parliament has never 
reconciled Ireland to being ruled by that Parliament, 
and this, moreover, in spite of the fact that her repre- 
sentation in the House of Commons is far larger in 
proportion to her population than that of England, 
Wales and Scotland in proportion to their popula- 
tion.^ Representation in Congress proportional to 
that of the Northern States did not prevent the South- 
em States from seceding. wt.a| ^j^^y ^.r.f.A ^^^^ 

iegree ofjcontepl oyer ^gji 



^ Prior to the Representation of the People Act, 1918, the House 
of Commons consisted of 670 members— 495 from England and 
Wales, 72 from Scotland, and 103 from Ireland. In 1911 the popu* 
lation of England and Wales was 36,070,492, of Scotland, 4,760,904, 
and of Ireland 4,390,219. This gave England and Wales one member 
to every 72,870, and Scotland one member to every 66,124, of the pop- 
ulation, or, combining them, one member to every 72,013 of the 
population in England, Wales and Scotland, while Ireland had one 
member to every 42,623 of her population. If Ireland had had no 
more members in proportion to her population than England, Wales 
and Scotland had in proportion to theirs, she would have had only 
61 members. The changes made in 1918 equalized the representa- 
tion as between England and Wales on the one hand, and Scotland 
on the other, the redistribution being on the basis of one member 
of the House of Commons to every 70,000 of the population. But as 
between England, Wales and Scotland on the one hand, and Ireland 
on the other, the proportion remained practically the same, the re- 
distribution in Ireland being on the basis of one member to every 
43,000 of the population. 



160 ORGANIZATION OF THE GOVERNMENT 

the presence of a majority party proportional repre- 
sentation is form rather than substance. 

If, however, there is no majority party, then the 
result under the two systems may be quite different. 
If there are five parties containing, respectively, ten, 
fifteen, twenty, twenty-five and thirty per cent of the 
electorate, then, under the present system, the largest 
party, though containing less than one-third of the 
electorate, could elect a majority of the legislative 
body, and alone control the government. But under 
proportional representation, each party electing only 
a proportionate percentage of the legislative body, 
some of the smaller parties could combine in that 
body and exclude the largest from any share in such 
control. The present system, and that of propor- 
tional representation, are both based on the principle 
of party rule. They both assume that every voter 
belongs to some party, and discriminate against those 
who do not. But they differ in this, that while the 
present system discriminates in favor of the largest 
party among a number of minority parties, that of 
proportional representation does not, the result being 
that the present system (in the absence of a majority 
party) means minority rule, while proportional rep- 
resentation means majority rule. 

Comparing proportional representation with the 
system proposed in this chapter it is evident that, here 
again, if there is a jBffjPrity p^^'^y it makes no differ- 
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ence, as regards control of the government, which 
system is in use. Under proportional representation 
the majority party would have a legislative member- 
ship only proportionate to its share of the electorate, 
while under the proposed system it would have the 
entire membership. But its control of the govern- 
ment would be the same in either case. If, however, 
there is no majority party, then each system may be 
said to force a majority. But the proposed system 
calls upon the voters themselves to create a major- 
ity for each officer elected, while that of proportional 
representation admits to the legislative body the repre- 
sentatives of minorities, and there calls upon such 
representatives to create a majority for each legis- 
lative act. Under the proposed system each officer 
would represent a majority of the voters. Under 
proportional representation each officer would repre- 
sent only his own party. Consequently, under the 
former the government would have the stability of a 
government controlled by a majority party. Under 
the latter it would have the instability of a govern- 
ment controlled by combinations, necessarily more or 
less .empora^, of minority pa«i«. 

In connection with this subject of proportional rep- 
resentation it should h ft nnf\reA thai; pftli'tiVfll P^^j^g 
as we know them are nqjnposftd pf ynf^TPhftTS of ^^l 

Alalia •<iai.»«w>.nA»<>< * '•• *» " ">—*• ■ - • " • .«•••-••"■••-'■'-*""• »■«* •...•— .^ 

classes and occupations,, so, that a party cannot favor 
any particular class, or the members of any particular 
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occupation, at the expense of the members of other 
classes or occupations. In other words, the members 
of a party expect of the representatives elected on its 
ticket such legislation, and such conduct of the gov- 
ernment, as will be beneficial, not especially to them- 
selves, but rather to the people as a whole. ^ But if 
the members of a party all belonged to a particular 
class of the population, or were engaged in the same 
occupation, as if all were farmers, or railroad em- 
ployees, or retail merchants, they would naturally 
look to representatives elected on their ticket for leg- 
islation expressly designed to benefit themselves, in- 
different what its effect might otherwise be. If an 
electoral system should be adopted which would per- 
mit relatively small minorities to elect members of 
the legislative body such parties mi^t be organized. 
{Indeed, proportional representation appears to be 
advocated, in part at least, because it would enable 
parties of this character to be represented in the gov- 
ernment. 

But such parties, whether large or small, should 
have no representation whatever. Every government, 
in order to justify its existence, must exist for the 

^The doctrine, "to the victors belong the spoils," recognized in 
American politics, may seem to contradict this statement. But the 
contradiction is only apparent. The ''victors,** understanding thereby 
all the voters of the victorious party, do not get the "spoils." Those 
who do get them form a very small percentage of the party. All 
that the average party member realizes from the offices being filled 
by members of his party is a certain amount of gratification. 
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benefit of the people as a whole. IJiJHthfrr Ty^ajf>ritipa 
nor min o^tifiS havff fluy ripht? ^f ^T^y -^^ind pxrfipt 

insof ar as^ tbe .e;Ker(yaa-c£^uch.jigh^ to 

^e^gejaeral welfare*^. Both the science and the art of 
government demand that those in charge of the gov- 
ernment, however selected — ^whether by heredity or 
the elective process, and if the latter, whether by a 
large or by a small percentage of the population — 
shall ^consid er primarily the Jnterests of the people na 
a whole, and pflly jgqpndarily the interests of special 
groujM. How to organize the government so that 
tihose placed in charge will be most likely to con- 
form to this rule is the chief problem of political 
science. And the proposed electoral system is pref er-\ 
able to one based on the principle of proportional \ 
representation because it may be expected that of- | 
ficers elected by majorities will be more nearly free I 
from the influence of special interests than those y 
elected by minorities. ^ 

It will be noticed that proportional representation 
is not only impossible in connection with the pro- 
posed electoral system, but is also impracticable in 
connection with the proposed form of legislature by 
reason of the latter's small membership. Large leg- . 

jalativP ^ftdifig ^^^ pgfipntifll tn tliP proper wnrlring nf 

pjTQPOitiQoal .rfcprejspntation.. This is a^ additional 
objection to its introduction. 

Under an electoral system such as that proposed 
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nominations would be made and elections held with- 
out any burdensome expenditure of time or effort on 
the part of either the voter or the candidate. Under 
it every voter would have an equal opportunity of 
taking part in the nomination of a candidate, or of 
himself becoming a candidate, whether he belonged 
to a large party, to a small party, or to no party. 
It would make no difference in its operation whether 
there were parties or not. And if there were parties 
it would make no difference whether they were large 
or small, or whether there was a majority party, or 
all were minority parties. Finally, under it a ma- 
jority of the voters would nominate their candidates, 
and elect their officers. And it would seem tha{\ 
officers so elected, by an intelligent electorate, ought 
to be among the most capable citizens available fo^ 
the positions to be filled. J 



ex 







CHAPTER III 

ADMINISTRATIVE ORGANIZATION 

The purpose of the administrative department is to 
enforce the laws, and carry into effect the commands, 
of the legislative department. In the world in gen- 
eral whenever one person is given authority to declare 
what another person shall do he is at the same time 
given control over the latter. And thus, according to 
reason, it should be. For otherwise that which is 
commanded may not be performed properly, or per- 
haps at all. Therefore it would be expected that, 
since the administrative department exists to enforce 
the laws and carry out the commands of the legislative 
department, the former would be subordinated to the 
latter. Such, in fact, we find to be the relation be- 
tween the two departments in nearly all the govern- 
ments of the world. However, in the United States 
the rule is, in Federal, State and local government 
(except in municipalities having a "city manager"), 
to make the administrative department, or the admin- 
istrative officers, independent of the legislative de- 
partment. 

This doctrine of the "separation of powers," as it 
is called, may be traced to Montesquieu, who de- 

165 
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clares, in The Spirit of Laws, that "when the legisla- 
tive and executive powers are united in the same per- 
son, or in the same body of magistrates, there can be 
no liberty." ^ Montesquieu's idea was that the leg- 
islative, executive and judicial powers should be in- 
dependent of, as well as separate from, each other.^ 
He appears to have thought that in England, at the 
time he wrote, the King was chief executive in fact 
as well as in form, and that he was able to exercise 
independently of Parliament the executive powers 
vested in him by law. The fact is that when the 
King lost his legislative power (as shown in the pre- 
ceding chapter) he also lost his control over the ad- 
ministrative department, which control passed to 
Parliament, and was exercised through the Cabinet. 

Whether one department is independent of or sub- 
ordinate to another depends (except in the case of 
the judicial department) on whether the officers of the 
former are elected by the people or are appointed by 
the latter department. It does not depend on any 
constitutional or statutory declaration as to the rela- 
tion that shall exist between them. Thus, if the of- 
ficers of the administrative department are elected by 
the people that department is of necessity independ- 

^ Book xi, chap. 6. 

^ One department may be separate from without being independent 
of another. The administrative department should be separate from 
the legislative, but not independent of it. The judicial department 
should be both separate from and independent of the other two 
departments. 
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ent. The only ^ f^y T^ gl1hAr/^1nflt#> it tn th^ Ipgialfl, 
live ^^jar-trvifnt jji to p^(>vf^^ ^^^^ ^^^ 1fittf*r shall 
control the apm)JuotmeQt.Qlitfl nffififirai. 

In the Federal government the administrative de- 
partment consists of the President, and of those ap- 
pointed by him with the consent of the Senate. The 
election of the President by the people makes him 
independent both of Congress as a whole and of each 
of its branches. The fact that the Senate must con- 
sent to the appointment of all officers mider the Presi- 
dent might seem to give that body a measure of con- 
trol over them. But, as will be shown in discussing 
the election of administrative officers, a numerous 
body cannot exercise control over such officers. 
Despite its relation to the appointing power, the Sen- 
ate has no more influence than the House of Repre- 
sentatives over the conduct of the administrative de- 
partment. What is the result? That Congress and 
the Presi de nt to^ethfir enact hiWSj, but whether^riioMc, 
those laws will be executed depends on. the President 
alone. 

In our State governments the exercise of the ad- 
ministrative function is divided among a large 
number of officers, most of whom are elected by the 
voters. Some are elected by the voters of the entire 
State, some by the voters of districts containing one 
or more counties, some by the voters of counties, and 
some by the voters of townships or precincts. The 
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list varies in different States, but usually it consists, 
in addition to the governor, of a State treasurer, a 
State comptroller or auditor, a secretary of state, an 
attorney-general, a State superintendent of schools, 
district attorneys, sheriffs, recorders, county school 
superintendents, county (or township) assessors, tax 
collectors, treasurers, auditors, clerks, and coroners, 
and tovmship or precinct constables. The duties of 
these officers are fixed by the State legislature, and the 
officers themselves are engaged in carrying into ef- 
fect State laws. They are, therefore, properly speak- 
ing. State officers. 

These officers are all independent of the legisla- 
ture. In some States a few of them are appointed 
by the governor with the consent of the senate, and 
are thus subordinated somewhat to the authority of 
that officer. Otherwise they are all quite as inde- 
pendent of this "chief executive" of the State as they 
are of the legislature. JEvery offi r ^jr e}eet M\ by jh*^ 

pggrlfi iSi "^^Hy by reason. of his being^80_eleQtgd» 
independent both of every department and of every 
other officer of the government^ regardless of leg§l 
provisions or relative rank.^ A law, whether con- 
stitutional or statutory, purporting to subordinate an 
elective officer to any otfier officer, or to any body of 
officers, is futile. A constable is as independent of 
the governor as the governor is of the constable. The 
only way to make one officer subordinate to another, or 
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to a department of the government, is to give the 
superior officer, or the department, power to appoint 
him, and also power to dismiss him at any time. 

In a State government we have, then, not only a 
condition (similar to that in the Federal government) 
such that legislation enacted by the legislature and 
governor must depend for its enforcement on the lat- 
ter alone, over whom the legislature has no control, 
but we have also a condition such that legislation by 
the legislature and governor must depend for its en- 
forcement on a multitude of officers over whom neither 
the legislature nor the governor has any control — ^a 
multitude of officers who may and do decide, each for 
himself (subject only to the coercive force of public 
opinion, and to the remote fear of impeachment), 
whether or no, or to what extent, and in what manner, 
they will carry such legislation into effect. 

As a result of these conditions we have the spectacle 
of "platforms" by candidates for administrative offi- 
ces, informing the voters how these candidates, if 
elected, will enforce certain State laws. We have 
also the spectacle of so-called subordinate adminis- 
trative officers neglecting and refusing to carry out 
the instructions of those who are presumed to be their 
superiors. We have seen a governor requesting (in- 
stead of commanding) a district attorney to perform 
his duty in a certain case, followed by a suggestion 
from the latter that the former attend to his own busi- 
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ness. The governor, and legislature may say, "We 
represent the people." To this every elective ad- 
ministrative officer may reply, "So do I." For every 
officer elected by the voters does, simply by reason of 
the fact of such election, represent the people, and is 
made coordinate with every other officer or body of 
officers, regardless of constitutional or statutory rank. 

The legislative department of a State enacts a law 
against some form of gambling. On the statute-book 
this law appears as having a certain effect. But its 
real effect depends upon the manner of its enforce- 
ment. Since its enforcement is left to a hundred dif- 
ferent independent sheriffs and district attorneys, each 
of whom is in a position to use his own judgment as 
to how it should be enforced, it may be one law in one 
county or district, and a different law in the next. 
Instead of one law there are scores of laws. A State 
legislature declares, with the approval of the gov- 
ernor, that all land shall be assessed at its full market 
value. Nevertheless in different counties different as- 
sessors fix different valuations, ranging from twenty- 
five to seventy-five per cent of the actual value. And 
&us it is with numberless S tatp. Ifiwa^ wl^nse iptftrpfe- 
tation an d enforc ement vary with^oounty lines, ^and 
c hang e with a change of officers. 

This is not government. It is lack of government. 
And to the extent that there is lack of government 
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there is anarchy. P^ff^TjffT- ftlfifitlp^i nf fli^minigtrfltiVA 
officers is r >fl11ftd flftmnrrfltiV. JtJa. Jin niy>re..de.mQ- 
g;it]^,&aiLiL3yPiild,h^^ citizen . decide for 

himself what laws he should obey, and how^lie should 
obey them,^ ^ e^vfr""^^nt 18 organi^^ed »^ pflny TrrtA 
^ect^ jdeas. So is a bank, a store, a factory, or a 
railroad. None of these could accomplish the pur- 
poses of its organization satisfactorily if those em- 
ployed by it were free to decide whether or not, or to 
what extent and in what manner, they would perform 
their duties. And government is no exception to the 
universal rule. 

The administrative officers elected by the voters 
of each county are, for the most part, as we have 
seen, State officers, because their duties consist in the 
enforcement of State laws. Tliose who may properly 
be called county administr ative officfira ato f fiw, foi 
the reason that the legislativ.e^ bodyLof^the countyt 
usually designated thcL hoard gf . fiupervisoxs, .has 
power to legislate, on -only:-a.few mattery. The con- 
struction and maintenance of roads and bridges, a 
courthouse, a jail, a poorhouse, and rural school- 
houses — these comprise most of the subjects within 
the jurisdiction of a board of supervisors. The only 
true county administrative officers are those who exe= 
Qute the command? and jpnfprce the ordinances of 
this board. Since these officers are, as a rule, ap- 



172 ORGANIZATION OF THE GOVERNMENT 

pointed by the board, the administrative department in 
county government may be said to be subordinate to 
the legislative department. 

In most of the States the towiship, or precinct, has 
no legislative body. A political subdivision which 
has no legislative body (or other source of law, such 
as custom) can have no laws or commands to be 
executed. A political subdivision which has no laws 
or commands to be executed can have no officer to 
execute them. Therefore in most of the States the 
township, or precinct, has, properly speaking, no ad- 
ministrative department or officer. The constable, 
who is elected by the voters of the township, or pre- 
cinct, is in reality a State officer. His powers are\ 
prescribed by, and his duties consist in enforcing/ 
State laws. 

Our predominant form of municipal government, 
like our State governments, vests the exercise of the 
administrative function in a number of elective of- 
ficers. These are usually, in addition to the mayor, 
a marshal, an assessor, a tax collector, a treasurer, 
an attorney, and a clerk. These officers, being elected 
by the voters, are independent of the council, and 
also of each other. Consequently the same condition 
exists as in our State governments. Ordinances 
passed or commands issued by the council and mayor 
depend for their enforcement on officers over whom 
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the council, or the council and mayor, have no con- 
trol. 

There is, thus, in our Federal, State and municipal 
governments (except, as to the last named, where the 
commission-manager form of government has been in- 
troduced) a failure to subordinate those who per- 
form administrative duties to those who exercise the 
legislative function, the consequence being that the 
former may use their own judgment in the doing of 
that which the latter say shall be done. And this 
independence of administrative officers is due to the 
fact that the head of the administrative department 
in the Federal government, and the heads of the var- 
ious divisions of the administrative department in 
State and municipal governments, are elected by the 
voters. 

It is pvidfintthat any offififirjigfao, js free to fpl: 
low his own judgm ent in executing the la3yajmd.^gm; 
glands of . thg. ]egis1ativis..deparfmf.nt ia^ himflfilf in .a 
position to r>xfircifte.l^igislatiye .power. The legisla- 
tive function consists in deciding what shall or shall 
not be done by the government, and any officer who 
decides what shall or shall not be done by himself 
as an officer of the government therefore participates, 
as to matters within the scope of his duties, in the 
exercise of that function. Since an officer who is 
elected by the voters is independent of the legisla- 
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tive department, and since one who is independent of 
the legislative department may decide what shall be 
done by the government insofar as he is a part of 
the government, and since any officer who decides 
what shall be done by the government exercises leg- 
islative power, it follows that the election of an ad- 
ministrative officer by the voters ipso facto invests him 
with a certain measure of legislative power. 

This exercise of legislative power by administra- 
tive officers is not confined to their decisions in con- 
nection with the execution of the laws and commands 
of the legislative department. It is also found in the 
adoption by such officers of policies to be carried out 
by them in matters on which me legislative depart- 
ment has not spoken. Instances of this kind are not 
frequent in State and local governments for the rea- 
son that the matters with which these governments 
have to deal are mostly such as can be foreseen and 
provided for beforehand by their respective legisla- 
tive bodies. And because of their lack of control 
over the administrative officers to whom the execution 
of their laws and commands must be intrusted, these 
bodies seek to create a substitute for such control by/ 
prescribing minutely what each officer shall do under 
every state of affairs likely to arise. This forms an 
artificial, rigid, imj)e isaaaLsYSlemJ) which 

must operate through the technical p rocedure of the 
gj[>lirt?, in pjace of the natural, flexible, personal sys- 
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tern that is a lone effectly e. State and local govem- 
ments have, however, some matters to deal with of 
such a character that it is dii&cult to decide before- 
hand on the course of action to be followed by ad- 
ministrative oflScers when they arise. Such are, for 
instance, strikes and lockouts, during which gov- 
ernors, sheriffs and mayors usually find occasion to 
f ormulate policies of their own rgjaxesenting an ex- 
ercise^of original legislative power. 



It is, however, in the Federal government, that the 
most frequent and important examples of this exer- 
cise of original legislative power by an administra- 
tive officer are to be found.^ This is largely because 
the Federal government has jurisdiction over our re- 
lations with foreign states, and international ques- 
tions are generally of a character to preclude their 
proper handling by a numerous body. Often they 

^ The legislative power of the President, and also of a governor or 
mayor, may be divided into that which is exercised in connection 
with, and that which is exercised apart from, the legislative body. 
That which is exercised in connection with the legislative body has 
been noticed in the preceding chapter, and consists of two kinds: 
the veto power. an4 the power the executive has of influencing 

TftgTJfllntini^ jiy jTffaann nf lijg jpnsitinT^ flT||<J patrnpagfi, That which is 

exercised apart from the legislative body is here dealt with, and 
also consists of two kinds: tl^e power possesse d by the executive of 
'ISiny ^^° '^'"^ j^l^gn?^^,!'^ ^^ rrv^^ f r ^^^ ^ eflfect the laws or ordinances^ 
enacted. Jbx^ the Jegi^atiye. .4epaidtroeiU» and hii jBawif^JIa^^pS^ 
policies with re spect to Mtters^cpncerninjgjsiMchjt 
^<*pris]fttiftn T^hft last two powers are common to all elective admin- 
istrative officers, and not merely to those known as "chief execu- 
tives." These two powers are always associated with the exercise 
of the administrative function, while the first two are not. 



176 ORGANIZATION OF THE GOVERNMENT 

require extended negotiation, secret decision, or 
prompt action. Every President has found it neces- 
sary to adopt policies in connection with our foreign 
relations without consulting, much less being gov- 
erned by, Congress. And adoi j^fjpg pnliripA ^^ypIt^" 
the exerci °^ flf *h^ lAf^iglatiw fpyint^p President 
Cleveland's decision to intervene in the dispute be- 
tween Great Britain and Venezuela, President Roose- 
velt's declaration that he would protect the new state 
of Panama, President Taft's determination to expel 
Zelaya from Nicaragua, President Wilson's instruc- 
tions to the commander of the United States forces 
in Santo Domingo to proclaim military government 
in that country — all were legislative acts, adopted 
without Congressional participation. Domestic af- 
fairs also, though less frequently than foreign affairs, 
furnish opportunities for the exercise of this legis- 
lative power by the President in matters on which 
Congress has not acted. As instances may be cited 
President Jackson's decision to remove the govern- 
ment deposits from the second Bank of the United 
States, President Lincoln's first call fr^r trni^pa^ faig. 
siispmsion of the writ of habeas corpus, and his Proc- 
lamation of Emancipation, President Johnson's recon- 
struction of seceded States during the summer of 
1865 (while Congress was not in session), and the 
creation of the gold reserve fund under President 
Hayes. 
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The legislative power here described as being ex- 
ercised by the President is not vested in him by the 
Constitution. The Constitution gives him "power, by 
and with the advice and consent of the Senate, to make 
treaties," but it is not under the authority of this 
provision that he adopts international policies such as 
those referred to in the last paragraph. The Consti- 
tution gives him a veto power, by reason of which he 
forms part of the legislative department, but it is not 
as a legislative officer that he makes decisions like 

those enumerated. It ia as an a/lniiniRtrfltivP nfflppj 

that he po s^^^g^fif^s thia p^^gr. But he does not possess 
it merely because he is an administrative officer. He 
possesses it because being such an officer — ^being the 
head of the administrative department — ^he is inde- 
pendent of Congress. And he is indepffldftnt nf 
Conf^ress because he Js^gjgjjedbyjhft pftople. 

These presidential acts are by most people prob- 
ably thought of as administrative in character because 
performed by an administrative officer in connection 
with the performance of his administrative duties, 
but that they are as truly legislative as if enacted by 
Congress is shown, not only by the most superficial 
consideration of their nature, but also by the fact 
that they have at times given rise to controversies 
between the President and Congress. President Jack- 
son's controversy with the Senate over the removal 
of the deposits from the Bank of the United States, 
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and that of President Johnson with Congress over 
reconstruction, did not represent conflicts between the 
exercise of the administrative function and the ex- 
ercise of the legislative function. These cannot, in 
the nature of things, conflict. They represented con- 
flicts between two independent powers both exercis- 
ing the legislative function. 

This separate legis la]im.JKmer.ja£ Jhe -ElSgidstf 
as an adf^JTiifttr^^^YI^ nf^ni^r iucDBaaes. With.. the d^ 
crease in the eflGiciency of Congress. Since Mr. Wil- 
son iDecame President the Mexican policy of our gov- 
ernment has been exclusively his policy. Every de- 
cision forming part of that policy has been adopted 
by him without Congressional participation, except, 
once or twice, as a matter of form. There has been 
no Congressional policy. The sending of personal 
representatives to learn conditions, the imposition and 
lifting of embargoes on the export of munitions, the 
demand that a presidential election be held, and that 
Huerta be not a candidate, the seizure and the evacu- 
ation of Vera Cruz, the opening of the port of Pro- 
greso, the calling of the A B C Conference, the per- 
mission to Carranza troops to cross American terri- 
tory, the Pershing expedition, the American-Mexican 
Joint Commission — all these and scores of other acts 
and proceedings forming part of our Mexican policy 
have been the result of decisions made by the Presi- 
dent alone. After the outbreak of the European war 
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the violations of international law by Great Britain, 
Germany, and other belligerents, to the detriment of 
American citizens, made it necessary for our govern- 
ment from time to time to adopt policies for dealing 
with such violations. With slight exceptions dovm to 
the entrance of the United States into the war it was 
the President, acting alone, who adopted these pol- 

cies. ^Wll£a.Consres^^ 
t o ''su pport the Pjf^ffldfint/L I n nthfir wnrds, it had ng 

►olicv. 

It is this IffrjalativP— ttiat ia tliia p^^^|r^^>^npt^•ncr 

fromjQongj:gS^^ 
veto,,ttq^:Jaalttttfr,,a^ 

i:S:JLmsmaf^^tmrnftd Qal^4>>^ingUpewQB^^4faaa 
airjr^^ of Ae_yi}xld^^^>sur\dviag>.m Without 

exception these have cabinets that derive their au- 
thority from parliamentary majorities, and decisions 
are made, in some by the cabinet alone, in others by 
the cabinet and monarch together. Even prior to the 
war there were only a few states in which the ruler 
was able to adopt a policy without the consent of his 
cabinet. The President's Cabinet in the United 
States is, properly speaking, not a cabinet. A cabinet 
is a body having power to make decisions. The 
President's Cabinet has no such power. It makes 
no decisions. All it does is to advise. Only the 
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President has the power to decide, and the members 
of the Cabinet cannot, without his request or ac- 
quiescence, even advise him what they think his de- 
cision ought to be. 

LgrislatiYP B&yer.sh9uKoQtiiaYfifltpd in nm ppr- 

fiQja, acting alonef It should not be possible for a 
single individual to decide finally what action the 
government shall take, what policy it shall adopt. 
Every course of action decided upon by the govern- 
ment should be the product of the greatest available 
wisdom. The judgment of two persons jointly re- 
solving the same matter is superior to that of either 
one. As stated in the preceding chapter, the largerV 
the number of persons who can fully discuss with j 
each other any proposition, the wiser will be their/ 
decision as to what ought to be done.^ ^ 

^ Some, admitting the argument in the text, may claim that crises 
occur at times in the life of a nation when quick decisions are more 
important than wise decisions, and that on such occasions it may be 
desirable to have the whole power of the government concentrated in 
one individual. For the greater the number of persons whose joint 
action is necessary in deciding what shall be done, the longer it 
takes them to decide. But history shows that when crises do occur 
there is always at least a day or two in which to make a decision — 
time enough for a small body of men to discuss the matter fully and 
come to an agreement. There has never been a time in our history, 
nor in that of any other modem civilized nation, when it was neces- 
sary to place the whole power of the government in the hands of 
one individual. Even during the late great war there was no concen- 
tration of power in less than five persons, a war cabinet, which was 
found sufficient in England and France. Indeed, it is significant that 
in no country was there a demand for the vesting of supreme power 
in a single individual, while in the United States there was during 
the winter of 1917-1918, a strong demand for the creation of a war 
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It may be thought that this requirement, of having 
a number of persons unite in deciding upon govern- 
mental policies, is practically satisfied as regards the 
President, surrounded as he is by his official ad- 
visers. But this is not the case. In the first place, 
he may consult with none, or with only one or two, of 
these advisers. The withdrawal of government 
funds from the Bank of the United States was deter- 
mined upon by President Jackson without consulting 
his Cabinet, and so was the Emancipation Proclama- 
tion by President Lincoln — two of the most momen- 
tous acts in our history. But even if the President 
should always listen to the advice of his entire Cabinet 
a decision by him would be essentially different from 
one arrived at by a majority vote of himself and 
Cabinet. He may be influenced more by the opinions 
of a minority than by those of a majority of the 
Cabinet, or more by the opinions of persons outside 
of his Cabinet than by those of persons within, or 
more by his own opinion than by the opinions of 
others. And after all, no matter how much advice 
he may accept, or from what source, or how he may 
be influenced thereby, so long as the decision is his 
it represents, finally, only his judgment. Just as the 
decision is his, and not that of himself and Cabinet, 
so is the judgment on which that decision is based 

cabinet with coUectiye power over all matters pertaining to carrying 
on the war. And its significance is heightened by the fact that it 
represented a criticism, not of the President, but of the Presidency. 
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his judgment, and not that of himself and Cabinet. 
Moreover, the advice of the members of the Cabinet 
can neve r be CQuiv alent to their decision; for a per - 
son whQ merely gives advice i^ not directly r espon? 
Skipr what JLe; and no jud^entWed^ 
person who is not directly responsible can possess 
the value of a judgment formed by one who is. At- 
tention may also be called to a certain weakness in 
human nature, viz. : that those who hold their positions 
by the favor of another, unless they be persons of 
exceptionally strong character, are very likely to find 
themselves, not only refraining from urging too vigor- 
ously their ovm views, but even, perhaps to some ex 
tent unconsciously, studying the tendencies of theii 
superior, and accommodating their views to his. 

Every administrative officer elected by the voters is, 
by the simple fact of such election, rendered independ- 
ent both of the legislative department and of every 
other administrative officer. By reason of this inde- 
pendence he is clothed with legislative power — ^with 
die power to decide what shall or shall not be done — 
within the scope of his administrative duties. And 
this power he exercises alone. Every elective admin- 
istrative officer thus partakes more or less of the char- 
acter of a monarch. 

The^elftntion of admlumtratiYfi jofficers^ nQt_OTJi;> 
TT^d^n thfim inf^^^^"^^^^ ^"^ p^«^ ]resttlts».'a3.a rule,, 
in the selection of those who possess a Iqw degree oL> 



# 
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administrative abilily . Among Presidents there have 
been men eminent as generals, lawyers, orators, and 
statesmen, but few have shown more than ordinary 
capacity for organization and management. It is in 
part owing to this fact that our Federal government 
has been and is exceedingly wasteful. In 1910 Sen- 
ator Nelson W. Aldrich, whose business ability was 
generally acknowledged, said: "If I were a business 
man, and could be permitted to do it, I would under- 
take to run this government for three hundred million 
dollars less dian it is now run for." ^ Congressional 
cooperation would be necessary in order to effect a 
proper degree of efficiency, but much could be ac- 
complished by the President alone.^ As governors 
men are often elected with no more business expe- 
rience than can be gained in a country law office. A 
man may be elected State, county or city treasurer 
without knowing the difference between a greenback 
and a gold certificate, or whether either is a legal 
tender. Tax collectors are sometimes men who have 
never kept a set of books. And a sheriff -elect may 
never have served a writ or made an arrest. ElQlQ 
ddent to constable a reasonably high degree o£ 

1 Congressional Record, Vol. 45, p. 2161. 

^ In particular he could cause to be prepared, and submit to Con- 
gress, an annual budget. This would not only furnish Congress with 
the information without which it is impossible for that body (assum- 
ing that it wished to do so) to act in a prudent manner in making 
appropriations, but would also furnish the people with the informa- 
tion necessary to criticize effectively the tendency of Congress to be 
actuated by the desire for ^^perquisites, patronage, and pork.** 
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administrative ability is t^^ fiTT^^r^^'^n^ nnH nnt thir 

It is a practical impossibility for any considerable 
number of voters to determine a candidate's fitness 
for an administrative office. And this is true whether 
he has or has not already held such an office as he 
seeks. If he has never held such an office, or a po- 
sition similar thereto, it is quite impossible for any 
person, including the candidate himself, to do more 
than conjecture how efficient he will prove. Every 
employer knows how imreliable his judgment is as to 
the competency of a prospective employee to perform 
services which he has never before undertaken, no 
matter what his preparation may be. Even the em- 
ployee himself never knows certainly whether he will 
succeed until he has tried. All persons possess some 
qualities, and lack others, bearing on their ability to 
do particular things, but the absence or presence of 
which is discoverable only by experience. And ex- 
perience often rftvf^als that a ^erson^jhnught by him- 
selLandJiyJW^S^^^^^^^^ to be pecxdiarly fi tted for the 
perf qnnance of cerJiiu workjui^ pasitiyely unfit Jbfiifis 

In the case of offices requiring incumbents to be- 
long to a particular profession it may be thought that 
voters are able to pass upon the qualifications of can- 
didates. A district attorney must be an attorney at 
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law, and the people of every community have fairly 
trustworthy opinions as to the legal ability of the 
members of their bar, just as they have of the abilities 
in their respective trades or professions of black- 
smiths, physicians, and the like. But the duties of 
a district attorney require for their efficient perform- 
ance, not merely a knowledge of law and a legal mind, 
but also certain mental qualities that are not pos- 
sessed generally by members of the bar. The best 
lawyer may fall far short of making the best prose- 
cutor. And whethe r a la wyer possesses the nec essarv 
mental qualitie s for the making of an efficient prose- 
cutorjcfln he knowiL.only,.ixoini-liis. actually perfonar 

ingJigjilJ^ a positi<?iiu 

After a person has performed the duties of some 
position his qualifications for performing them may 
be known, but only, except as hearsay, to a limited 
number of persons. In order that anv person may 
acquaint himself satisfactorily with another's abilitv 
to^perfQmxjxrtain duties it is necessary, first, that 
such person shall himself understand those duties in 

detail, and secondly, that he shall have observed in. 

•»«•.,»» ,„^.^ .. ....—..... *■«. .... >■ 

detail ^e pejformance sxi those or similar duties by 
Ae^person in questioju Administrative work con- 
sists of a multitude of details, and many of these de- 
.tails may be performed by an administrative officer 
in a grossly inefficient manner, or not at all, without 
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the fact becoming kno¥nti to more than a few people. 
It is only cases of extreme incompetency that VfiOF"^ 
matters of genera l knowledpe. 

Thus it appears that if a candidate has not held a 
position similar to the one he seeks the voters can 
have no knowledge of his fitness. If he has held such 
a position their knowledge is, at the most, superficial. 
The common exhortation to the voters, that they cast 
their ballots for the '^best man," is like the invitation 
of the sheU-game operator to those about him to pick 
out the shell under which rests the little rubber ball. 
It is calling upon them to make a guess. And just 
as the little ball is usually not to be found under any 
of the shells, ^so it usually happens that a hi^h degree 
pf eflSciency is not to be found in any of the candididtg^ 
for administTiatiYe office. 

Why is this? Since the voters are unable to judge 

of a candidate's administrative ability it follows that 

such ability has little or nothing to do with the getting 

of votes. But only a person with a special faculty 

f or jgetting ^yotes will^ ordinarily, seek jilectiqn to. w 

Ci !'•' ^ I gjdministratiye pffice* Such persons are few in 

f f I number. When it is considered how much difficulty 

^' 1 private employers experience in finding a person cap- 

able of filling an important position satisfactorily, 
and that such employers are not limited in their choice 
by territorial or other artificial restrictions, it is evi- 
dent that those who are capable of performing the 




ADMINISTRATIVE ORGANIZATION 187 

duties of a particular administrative office efficiently 
are also few in number. Therefore it can seldom 
happen that the same person ^f o\] pe?°?°°j ^'" ^ ^^'gh 
degree, bothjotfi-fflftting and adminifttrative ahility, 
n other words, it is on ly CTgftptionally ((^np might 
ay, accidentally) tJiaL fflperior administrntiva ability 
is to be found in a candidate fpr.^ adminiatrative 

lat efficient administrative officers cannot be se- 
cured by the elective method is attested by the fact 
that many such officers are always appointed. Presi- 
dents of State universities, superintendents of city 
schools, chiefs of police, chiefs of fire departments — 
these, and others, are never elected. And yet it is 
just as correct in principle to elect them as to elect 
State or county superintendents of schools, attorney- 
generals, district attorneys, assessors, sheriffs, town 
marshals, or any of the other administrative officers 
that are always or usually elected. If the principle 
of democracy demands the election of those who are 
now elected it demands equally the election of those 
who are now appointed. And, on the other hand, if 
correct principles of government — of democratic as 
well as of every other kind of government — demand 
that those who are now appointed should continue to 
be appointed, they equally demand that those who are 
now elected should also be appoint^dt Administra- 
tlve offices are not of two kinds, so that some ought to 
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be elecstive, and others appointive. The absence of 
any principle on which sudi a distinction might be 
based is shown by the fact that the same office will be 
elective in some States or cities, and appointive in 
others. 

Not only are candidates for administrative offices 
as a rule without especial fitness for performing the 
duties of the offices they seek, but they are also, as 
a rule, persons of less general ability than those 
employed by private concerns at equal salaries. The 
offices of President, governor and m^yor, the incum- 
bents of which, in addition to forming part of the 
government, personify their respective political en- 
tities (the Nation, the State, and the city) — offices 
which confer upon their incumbents a peculiar dig- 
nity, and an election to which is looked upon as show- 
ing that a person is held in particular esteem by his 
fellow-citizens — ^will attract as candidates those who 
in private life can earn more than the salary attached 
to the office sought. But as regards elective adminis- 
trative officers in general the rule is that candidates 
are persons who are able in private life to earn only 
a fraction of the amount represented by the emolu- 
ments of the office. Th^ rftaann la that ttie Iji^^. ^pd 

Qutlay necessgry^to. cayppaign for an offic^fi, toe^thec 
m^^Q-Jmo^jS^kdy connected •wid^A^Teaulta_aie 
Sudl. thaL.no one can. afford. to try. for, aa.office.jia3^ 

ingno mor§ jian he jcanjeamiammit^ 
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The only person who can afford to do so must be 
unable as a private citizen to earn more than a sum 
which, added to the cost of obtaining the office, will 
not exceed the income therefrom. The cost of ob- 
taining an office includes, not only the candidate's 
campaign expenses, and the value of his time spent 
in campaigning, but also an additional sum to cover 
the risk he runs of not being elected and thereby los- 
ing the money and time so spent. It is a general 
rule that a person will not put his time and money 
into an uncertain enterprise unless that enterprise, if 
successful, will return to him greater profits than he 
could have gotten from a more certain investment of 
the same time and money. The greater 
tainty or ri sk, the greater must be the return in case 
o f success.^ An elective administrative office must 
therefore pay the successful candidate, not only for 
his services while in office, not only for the time and 
money he spends in seeking it, but also for the risk 
connected with the seeking. 

Thus, on the simplest principles of economics, it 
is impossible for the government (except in the case of 
Presidents, governors and mayors) to obtain admin- 
istrative officers whose services are worth the fees or 
salaries of the offices they fill. There may be in- 
stances of public-spirited, capable men seeking such 
offices in spite of financial loss. There may also be 
instances of able men being nominated by one of the 
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leading parties without being called on to do any 
campaigning, or to contribute any money, either be- 
fore or after the nomination, the purpose being to 
strengthen the party ticket. But all such instances 
are exceptional. A correct system of go^ 

must be ba^ ^. ^n gCTP.ml Tiakfl, m^ ml m gyfyjtioitf 

to those rules,^ 

Hiat candidates for administrative offices are usu- 
ally persons who are not able in private life to earn 
as much as they would receive from die offices they 
seek is shown by the fact that an elective adminis- 
trative office is commonly looked upon as a prize. ^ 
It is evident that an office cannot be a prize except to 
one who would be better off financially if he had the 
office than if he did not have it. Thfi Iftsa \\ \t^. ^jf^lity 
of die person, die greater a prize is die, officfi. The 
greater the ability of the person, the less a prize it is, 
until a point is reached where the services of the per- 
son are worth what the office pays, and when that 
point is reached the office ceases to be a prize. 

By reason of the fact that candidates for adminis- 
trative offices are usually persons whose services are 

^It may be said that appointive offices are also looked upon as 
prizes. Tliis is true of offices that are bestowed as a reward for 
campaign services — for helping some candidate, or some ticket, to get 
elected. It is not true when appointees are selected without regard 
to politics. In the former case an appointee must, of course, be 
given an office that will pay him for his campaign services as well as 
for his official services — ^that is, his official services must be worth 
less than his official remuneration. 
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worth less than the emoluments of the offices they 
seek it has become customary to look upon a vote 
for such a candidate as a favor to him rather than 
as a service to the community or state. After an 
election candidates often express through the news- 
papers their personal gratitude to those who voted for 
them. Moreover, the offices themselves have come to 
be considered as existing largely for the benefit of 
the office-holders. Kj^ciptndidate.is 
ma ^^ treat h is, office jtsspmethingjo be properly ex- 
ploited as apersonal possession.^ If defeated imder 
circumstances suggestive of fraud or mistake he will 
probably hire attorneys and institute legal proceed- 
ings against his successful opponent, the contest be- 
ing conducted like that of a disinherited heir against 
the legatee named in the will. And the interest of the 
people is often much the same in the one case as in the 
other. 

As a consequence of administrative offices being 
looked upon as existing largely for the benefit of the 
incumbent there has grown up in many counties and 
States (particularly where a nomination by one party 
is ordinarily equivalent to an election) the custom of 

^ In one of the smaller Texas cities the constable of the precinct 
would arrest a prostitute, the county attorney would prosecute her 
before the justice of the peace, and the latter would fine her one 
dollar and costs. The costs amounted to $9.80 — $5 to the county 
attorney, |3 to the constable, and $1.80 to the justice of the peace. 

(Arrests were made, of course, at such intervals as not to kill the 
goose that laid the golden egg. 
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rotation — ^the rule that the same person shall not 
hold any one office longer than a certain time. Since 
long experience is necessary to the attainment of a 
high degree of efficiency the effect of this custom is 
to perpetuate inefficiency in die offices to which it ap- 
plies. Where this custom exists, and the term of 
office is short, another custom is often also found — 
that a candidate once elected is entitled to a second 
term without opposition within his own party, '^ be 
ESagfin^fOT^AhL^jaSOoi^ 

prov^^jOftQifiL efficient during the additional temtihdD 
a newjniaunhent*. but that one term is not suffirient to 

getting^ elected, th.Q^fi23S(LJjme. Where the custom of 
rotation does not exist, and the same person has held 
some office for a number of years, an inexperienced 
candidate will often seek the office, his chief argu- 
ment being, not that he is superior in ability to the 
incumbent, but that the latter has enjoyed the office 
long enough, and should give way to some one else. 
The phenomenon to be observed in some parts of 
the country, of voters refusing to go to the polls and 
vote unless paid for so doing, must be charged largely 
o our system of electing administrative officers. A 
voter feels that in casting his ballot he is, on the whole, 
doing a material favor to a number of individuals 
rather than performing a service to the state. He 
feels thus because a ticket consists for the most part 
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of candidates for administrative positions — candi- 
dates who represent a low standard of ability as com- 
pared with the remmieration they will receive if 
elected — ^and the benefit his ballot may help to confer 
upon these candidates is so certain and direct as to 
obscure the uncertain service he may perform for the 
state in choosing among such candidates, and the in- 
direct service he may perform in voting for legis- 
lative officers. It does not require much cynicism t< 
look upon an official ballot, at either a primary or 
general election, in the same light as a ballot in 
newspaper contest to decide who is the most populaj 
individual, the winner to receive an automobile or 
trip to Europe.^ 

The cost of a campaign not only excludes as candi- 
dates those whose services would be worth what the 
office pays, that is, those who are most efficient, but 
it also excludes those who are not able to command 
the funds necessary to make a campaign, or who, if 
able to do so, do not feel able to stand the financial 
loss they would suffer in case of defeat. Legitimate 
campaign expenses readily run into hundreds and 
thousands of dollars, and even tens of thousands have 

^Smce cajpu^d^te^ iorad^iyustr^U^ gfficea .aj;^ persons seekiog 
positions paying; more than they. CQttld oth/erwiae gam, it has seemed 
legitimate in some rural districts during a campaign for enterprising 
individuals to arrange a picnic or barbecue, and invite the candi- 
dates to attend, ostensibly that the latter may meet and address the 
voters of the vicinity, but really to place them under a moral obliga- 
tion to liquidate the expenses incurred. 



194 ORGANIZATION OF THE GOVERNMENT 

been spent where the electorate was large and the of- 
fice important. Laws limiting the amowit a candi- 
date may spend have been resorted to, but such laws 
merely lessen the evil they recognize. In private life 
it is not necessary that a person who seeks a position 
should either have money, or spend money, in order 
to obtain it. Indeed, the use of money would prob- 
ably injure instead of improve his chances of success. 
And the same is true of public appointive positions 
insofar as they are filled with a view to ^ciency. 
Why should it not be true of every position in the ad- 
ministrative department? How much a person pos- 
sesses, or how much he can afford to h§zwiJa jaither 
an irreley ajit. (Criterion of his, ability to perfoigajh^ 
duties of an administrative office, 
"ll^y'persons who might make efficient administra- 
tive officers, and who would seek such positions if 
they were appointive, are restrained from doing so un- 
der the elective system, not only because of the cost 
of a campaign, but also because c ampaigning for an 
administrative offi ce is ne cessarilx. repugiant^tojinej? 
finer feelings. The candidate for a legislative posi-/ 
tioii may come before the people as advocating some/^^^ 
principle, but the candidate for an administrative! 1/ 
position must advocate himself. The former may 
seek election on the ground that his ideas are superior 
to those of his opponents, but an administrative candi- 
date must claim that he himself is superior to his 
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opponents themselves; either this, or he must demean 
himself, and ask for the suffrages of his fellow-men 
for some reason or reasons foreign to the duties of 
the office he seeks, such as that he belongs to some 
prominent organization, or to some particular nation- 
ality, or that he, or one or more of his ancestors, 
have performed some notable service to the state (for 
example, as a soldier), or, as a last pitiful resort, 
that he needs the office. |n any case, it is man against 



ma n, an d not one idea against anothe r, Candidat 

for administrative offices^^e Jhus his^Xj limi t ed 

Aose jyho J^d J^ to. .seltittg..£Q 

publicly their personal merits, or acting; the role i 

public mendi cants . Certainly the fact that a person 
does not feel such repugnance is no evidence that he 
possesses administrative or other ability. 

The cost and the repugnancy of seeking an elective 
administrative office have been greatly increased un- 
der the direct primary system as compared with the 
old convention system of making nominations. After 
a person has been nominated by some party .he has 
the assistance of that party in the campaign leading 
up to the general election, thus mitigating the ex- 
pense, and at the same time he may, by confining his 
efforts to getting votes for his party ticket, and not 
particularly for himself, avoid the undignified busi- 
ness of self-advertisement and self -eulogy. It is in 
getting the nomination that he must pay his ovm way, 




K 
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and advance his own claims, and here it is that the 
A introduction of the direct primary system has multi- 
^\f plied the expense of office-seeking in general, and in- 

creased th^e disagreeahletiess of seeking an adminis- 
ftrative office in particular. Under the convention sys- 
tem a candidate could restrict himself to seeing the 
party leaders and the delegates elected by the voters, 
but under the direct primary system he must go to 
V X the voters themselves. Under the convention SY^fim 
those takiii£..eart diiecdy ill. xiia]aiig.a,.iuumiuti0B 
were relatively few in number, and all fiQaUy^Ottfit 
together at one time and place. To communicate with 
a sufficient number of them could be done privately, 
and at a minimum expenditure of time and effort. 
Under the direct primary system those who take part 
direcUy in making a nomination are numerous, and 
scattered over a wide area, never meeting togedier, 
and in order to communicate with a sufficient number 
of them the candidate must make a public canvass, 
and one that requires a great deal of travel and talk. 
It may be added that under the convention system aiis 
administrative office did occasionally seek the man. j 
Under the direct primary system such an occurrence J 
is all but unheard-of, for the labor required to accomy 
plish a nomination is too great to be gratuitous. 

Another objection to having administrative officers 
elected by the voters is that it is impossible for the 
voters to hold them adequately responsible for the 
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manner in which they perform their administrative 
duties. Since such officers, when elected by the vot- 
ers, are independent of the legislative department and 
of each other, their only responsibility is to the voters, 
and insofar as these are unable to hold them respon- 
sible it is evident that they are responsible only to 
themselves. In the preceding chapter it was observed 
%t one person cannot hold ^Qtiier Jeaponaibleiiolfiaa 
he lmow s_idmtJJbfiUatteria.dQili£> Of course he 
must also know what it is that the latter ought to do. 
In a former paragraph of the present chapter it has 
been further observed that administrative duties con- 
sist of innumerable details. In order that a person 
may hold an administrative officer responsible he must 
therefore, first, understand the details that go to make 
up the duties of that officer, and secondly, be so sit- 
uated that he can watch the officer in the performance 
of those details. But to master those details is in the 
nature of learning an occupation, and to watch their 
performance is an occupation itself. It is clear that 
the voters can neither acquire a knowledge of the 
duties of even a single administrative office, nor watch 
even a smgle administrative officer in the performance 
of his duties, and, this being true, it follows ihatibfi 
voters oannot, except in the most superficial and 
wholly inadequate manner, hold administrative of- 
ficers resppjaaihk. 

We have now seen that the result of electing admin- 
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istrative officers is to make them independent of the 
legislative department, and invest them with legisla- 
tive power within the scope of their administrative 
duties. We have also seen that t he electi on of such 
officers ten ds to bring, about the aelectioa of. those jsho 
^Sg^Jllf^ientt this xesultJieing due . JaatLta the fact 
ihftt the .YQjers^are. incompfitent-tQ-iudge-oL-aa-indL- 
viduaFs administrative abilit}r, and to the f ast^]]iat» 
even if they were thus competent, Aey arenas ^l l^^ 
jrestricted in their choice to those who haye .^ special 
ffc^lty. for getting votes, who may be lacking.^, 
tirely in administrative ability, who possess a- lusflT 
decree of general ability as compared with the emolu- 
ments of the offices they seek, who have more or Jew 
means at their disposal, which they are able andr^viU- 
ing to risk on the uncertainty of an election, and who 
are not seriously handicapped by the trait of ixiodei^* 
e have also seen that when administrative officers 
are elected they are largely exempt from responsi- 
bility for the manner in which their administrative 
duties are performed. The only way in which these 
undesirable conditions can be eliminated from our 
government is to cease electing administrative officers, 
and give the legislative department the power to ap- 
point them— first, however, reforming that depart- 
ment as suggested in the preceding chapter, so that it 
may be, on the one hand, fully responsible to the 
people, and, on the other, capable of effectively di- 
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reeling and supervising the conduct of the adminis- 
trative department. For, as constituted ^t py^«^Tit^ 
the legislative department is no better fitted to ap poii^t 

late. 

The legislative department should have complete 
power over the appointment and dismissal of all ad- 
ministrative officers and employees, just as the board 
of directors of a private corporation has with respect 
to its officers and employees. This, however, does 
not mean that all of these officers and employees 
should be selected, or even appointed, by the legis- 
lative body itself. A school board may appoint the 
teachers, but those appointed are properly first se- 
lected by the superintendent, and if the school system 
is extensive the board might properly permit the ap- 
pointment as well as the selection of teachers to de- 
volve on him. The school board has the power to 
make the selections, but if its members are wise, and 
desire to secure the most ^cient teachers, they will 
delegate that function to the superintendent. By 
training, experience and acquaintance the superiijt- 
tendent is more fiOmp^^tfinOhaR Jtre Jhe members ji£ 
the board to decide who are the best teachers. More- 
over, in order that the board may hold the superin- 
tendent fully responsible for the instruction and dis- 
cipline in the schools it is necessary to give him cor- 
responding authority over the teaching force. Where 
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there is no authority there can be no responsibility. 
As the wise school board selects the superintendent, 
and gives into his charge the entire school system, 
so the legislative body should select the head of 
the administrative department, and then authorize him 
to run it. This is the course naturally followed when 
some undertaking is to be carried on: to select one 
nian, and give him^commond pithejaaej^^and^ieansja 
be emploM-tt •^w')^'^^ Every ship has its 
captain, every army in the field its ranking general, 
every large store or factory its manager. And the 
more extensive the undertaking, the more essential 
is the concentration of authority in die hands of one 
person. In deciding what shall be undertaken fiy^ 

IKfi£aQna-jai&J2£l!t£i^^ 

one person is better jthapi J&xe. 

This school board form of government, as it may 
be called, has already been adopted in a number of 
cities and towns. The voters elect a legislative body, 
usually consisting of five members, who appoint a 
"city manager." This officer is placed in control of 
the entire administrative department Wherever the 
city manager has been an expert in matters pertain- 
ing to municipal government, has been selected solely 
for his fitness, and has been permitted to choose and 
dismiss his subordinates without interference from 
political bosses, the administration has shown a high 
degree of efficiency. In order to eliminate bossism 
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pranization of the ^ovemnifiiil^but also to exclude the 
i gnorant elements f rom ^h^ p]f*pt/^yQfa^ a^A fn. irnf^rm 
the elect oral svsteiiL 

What has just been described is called the "com- 
mission-manager'^ form of government The com- 
mission form without the city manager is, as regards 
administrative organization^ at variance with correct 
principles. In this form of government the adminis- 
trative affairs of the city are divided into as many 
groups as there are members of the commission, each 
group forming a separate department, and each mem- 
ber being placed at the head of a department The 
mayor and commissioners, acting separately, are thus 
the chief administrative officers of the city, and the 
rule against uniting legislative and adm^y ^istrative 
functi ons in the same offi cer is yiojated. The fact 
that a person knows what ought to be done is no evi- 
dence that he has the ability to do it well. And the 
fact that a person has the ability to do a thing well 
is no evidence that he is the proper person to decide 
whether it ought to be done. The man who knows 
best how to wage war does not usually know best 
whether it should be waged. A competent general 
often proves an incompetent statesman. I Tie exe rcise 
of the legislative function requires statesman^JlifL 
The exercise of the administrative function require^ 
expert knowledge and technical training. Even if it 



202 ORGANIZATION OF THE GOVERNMENT 

were possible by the elective mediod to obtain as com- 
missioners persons who are experts in fire and police 
protection, in municipal engineering, in sanitation, 
and in finance, as a legislative body these persons 
would probably prove far less satisfactory than an 
equal number of individuals elected without regard 
to their expert knowledge — elected solely because of 
their good judgment, and their general acquaintance 
with the city's needs. 

But it is not possible by the elective method to ob- 
tain as commissioners such persons. It is not pos- 
sible for the same reason that it is not possible by 
this method to obtain efficient administrative officers 
of any kind. The uniform experience of cities under 
the commission form of government is that those who 
are elected commissioners, though forming with the 
mayor a legislative body that is much superior to a 
numerous council elected by wards, are deficient in 
administrative ability, and without expert knowledge. 
The fact that a person has a faculty for getting votes 
may be evidence of some fitness for the performance 
of legislative duties, but not of fitness for the per- 
formance of administrative duties. In other words, 
it may be evidence that he knows what the people 
want done (or what ought to be done for them, and 
which they would want done if they were sufficiently 
informed), but not of his ability to do it. 

The same feature of the commission form of gov- 
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eminent that violates the rule against vesting both 
legislative and administrative functions in the same 
person also violates the rule that all administrative 
officers should be subordinate to the legislative depart- 
ment* The fact that the mayor and commissioners 
themselves form the legislative body does not sub- 
ordinate them, as administrative officers, to that body. 
Merely by reason of his being elected by the voters 
each member of the commission, in the exercise of his 
administrative powers, is independent of every other 
member, and of the commission as a whole. As an 
administrative officer he stands in the same relation to 
the commission as the President does to Congress, or 
a governor to the legislature of his State. Even though 
the charter declares that each member of the com- 
mission,' in conducting the affairs of his department, 
shall be subject to the direction and control of a 
majority of its members, nevertheless, being elected 
by the people, he may in fact exercise his own judg- 
ment as against that of the majority. Being elected 
by the people h e is not removable by the commissioKU 
the extent of the latter's powers being to transfer him 
from one department to another, and not even this 
under charters providing that each commissioner shall 
be elected as the head of a particular department, nor 
in any case as regards the mayor. The only way in 
which a majority of the commission can control the 
conduct of a department against the wishes of the 



^ 
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member at its head is to appoint as his subordinates 
officers who will obey them and disobey him. Even 
this cannot be done where the charter gives each 
member of the commission the right to nominate all 
officers and employees in his department. And where 
it can be done the effect of such action is to deprive 
the member in question of his administrative powers, 
transforming him into a purely legislative officer, 
and thus, in effect, changing to some extent the char- 
acter of the government. 

All administrative officers should be appointed. 
And those who fixftrr.isft tlip. flpp ointinff power should 
be subject tojtio statutory restrictions that may prcfe 
yent them from making such sele<?tions as theythioJc 
best;,. There should be no examinations except such 
as they may themselves require. Civil service reform 
laws have no place in a government that is properly 
organized, and whose legislative department is based 
on an intelligent electorate, the latter expressing its 
will through a satisfactory electoral system. Such 
laws have been called forth by the activity of political 
bosses and professional politicians in rewarding their 
followers and supporters with positions under the gov- 
eminent. Tfefi3L.merd^ . repreaeiU^^i .dieke - .et-Ae 
lesser of two evils. Persons who are able to pass 
an examination are probably more competent to per- 
form administrative duties than are those whose abil- 
ity consi*sts in getting votes for some ticket or candi- 
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date. But at the same time they are less competent 
than those selected by oflBcers who are intent solely 
on raising the administrative service to higher levels 
of efficiency, and who, in making selections, are mi- 
trammeled by examination certificates. If bossism 
and professionalism jn politj^fl ^^^^ diminatfid civil 
service re.fnrm laiga. would staud-oiit as detzimentaJ 
instead of h^nfffFJ^ 

The fault with the examination system is that it 
tests a person's fitness for a position by what he knows 
instead of by what he can do. What he knows 
furnishes the measure of his ability to pass an ex- 
amination, but YiJ^t he can do is the m catiij'n nf Ms 
efficiency. It is not'^tEe one who knows th(e most 
pedagogy, bookkeeping, or chemistry, who will make 
the best teacher, accountant, or pharmacist. Know- 
ing something well is chiefly a matter of study. Be- 
ing able to do something well is chiefly a matter of ap- 
titude and training.' 

The principal objection, however, to civil service 
reform laws is, not that they require a person to pass 
an examination before receiving an appointment, but 
that, after he has been appointed, they make his posi- 
tion permanent. The efi'ect of this is, in the first 

^''Nothing is vouched for more frequently by chiefs of Govern- 
ment bureaus, than that certain clerks who upon competitive exami- 
nation would stand at the head do in point of efficiency and useful- 
ness stand at the foot." James G. Blaine, Twenty Years of Con- 
gress, Vol. n, p. 649. 
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place, to prevent the removal or reduction in grade 
of one who is less capable in order to make place 
for one who is more capable, and, in the second place, 
to create a condition such that those who constitute 
the civil service will not be likely to put forth their 
best efforts. These laws assume, it would seem, that 
every person obtaining a position under their pro- 
visions not only is at the time of appointment, but 
will also continue indefinitely to be, the best person 
for that position — ^that no better person will appear, 
and that the appointee will always be found striving 
to do his best. 

The law of progress is that the good must give 
way to the better. This law applies to men as well 
as to machinery — ^to everything, animate or inan- 
imate, of which man makes use. In private employ- 
ments there is no legal hindrance to the operation of 
this social law, no statutes to prevent the more capable 
from displacing the less capable in positions, import- 
ant or unimportant. A person of exceptional ability 
may readily change from one employment to another, 
and rise from one position to another, without waiting 
for some one to die or resign. Society thus gets the 
benefit of the labors of its abler members in higher 
positions for the greatest number of years, and during 
the period of their greatest activity. Civil service 
reform laws have the effect, both of keeping out of 
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the government service many possessing superior 
ability who are desirous of entering that service, but 
for whom no vacancies exist because those of inferior 
ability cannot be dismissed, and of keeping those of 
superior ability who do enter in the less important 
positions until their years are fewer and their vigor 
diminished. And because of the difficulties placed 
by these laws in the way of promotion the ablest mem- 
bers of the population will not seek positions in the 
service, or, having obtained them, will readily re- 
sign in order to enter some private employment. In\ 
short, these laws bring about in the government service ) 
a survival of the less fit. 

The efficiency of any organization depends, not 
alone upon the ability of the individuals composing it, 
but also upon the conditions under which they do their 
work. The eflFect of civil service reform laws is not 
only to lower the standard of individual ability repre- 
sented by employees who are protected by their 
provisions, but also to lower the standard of diligence 
which these employees exhibit in the performance of 
their duties. Govem mftnt pTy^pl^ vees are r intn|>j|f^iiQlY 

less industrious, less as siduous, th an priy ate e^^- 
ployees. Why? Because, on the one hand, their 
positions are permanent, and, on the other, promo- 
tions are micertain. An employee is not likely to 
put forth his best efforts when he has Uttle fear of 



/ 
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dismi<ssal if he fails to do so, and only a remote hope 
of advancement if he does.^ 

A further objection to civil service reform laws is 
that they largely destroy responsibility throughout the 
organization to which they apply. Efficiency de- 
mands that every superior be responsible for his sub- 
ordinates. The members of the legislative depart- 
ment should be responsible to the people for the con- 
duct of the government as a whole. The head of the 
administrative department should be responsible to 
the legislative body for the acts of every menlber of 
his department. His chief officers should each be re- 
sponsible to him for the acts of every member of their 
respective divisions. And so on down, every officer 
or employee should be responsible to those who are 
above him for all who are under him. But how can 
a superior be responsible for the acts of a subordinate 
whom he did not appoint, and whom he cannot re- 
move? Where there is no authority thpr^ ran \^Pi r\n 




^Professor Albert Bushnell Hart writes of the Federal Qassified 
Civil Service as follows: "A man once in, who comes when the office 
opens and stays until the closing hour, is practically in for life, even 
though he be lazy, stupid and so inefficient that he could not hold a 
job for a private employer. The service is honeycombed with em- 
ployees who do just enough to stay in, and not enough to make them 
worth while. Especially in the departments at Washington there is 
a feeling that a man must not be too active, because if everybody 
works up to a reasonable standard the whole thing can be done 
with fewer clerks, and somebody will be discharged.*' Article en- 
titled, *' American Bureaucrats/' in the San Antonio Express, October 
18, 1915. 
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In public as well as in private employments tenure 
of position should depend upon service, and not upon 
law. 

It may be thought that even if bossism should be 
destroyed the spoils system would continue to exist: 
that even if the electorate were reformed as advocated 
in Part I, and the legislative department and electoral 
system reorganized as advocated in the preceding 
chapter, the professional politician would nevertheless 
remain; and that successful candidates for legislative 
positions would reward their leading supporters with 
appointments to administrative positions just as at 
present, unless prevented by civil service reform laws. 
But with an intelligent electorate, and with a legisla- 
tive body so small that every voter could keep in- 
formed of the acts of each member of that body, and 
with an electoral system that would enable every voter 
readily and effectively to express his opinion regard- 
ing such acts, it would seem that if any such member 
should make use of public offices to pay his political 
debts he would find such a course leading towards 
private life. If not, the conclusion would be that 
the average intelligence of the electorate was not high 
enough, and that the standard should be raised. 

From what has been said in connection with civil 
service reform laws regarding permanency of posi- 
tion it follows that the law should not establish fixed 
terms for administrative officers. As a rule. Federal 
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and State statutes and city charters declare that ap- 
pointive officers (as distinguished from employees) 
shall have definite terms, usually two or four years. 
Such terms for appointive officers may be thought 
analogous to the terms established for elective officers, 
but the analogy is false. As shown in Chapter II, 
fixed terms are artificial in character, and are 
sanctioned in the case of elective officers merely be- 
cause of the lack of a satisfactory method whereby 
such officers may be readily removed except under 
extraordinary circumstances. Selecting and remov- 
ing elective officers are complicated processes; select- 
ing and removing appointive officers are simple 
processes. Since the removal of an appointive officer 
is an easy matter there is no reason for fixing by law 
his term of office. The period of service should be 
determined in each case by the circumstances of that 
case, as is done in private employments. Instead of 
being fixed by statute it should be settled by contract. 
Statutes are rigid; contracts ar e flexible. 

The fact is that during our earljT political history 
administrative officers were appointed during good 
behavior, and the change to fixed terms was effected, 
not to further administrative efficiency, but as a meas- 
ure of personal and party politics. It was in 1820 
that the change was made in the Federal government. 
Congress in that year enacting the Four Years' Law, 
which provided that district attorneys, collectors and 
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surveyors of customs, receivers and registers of land 
offices, paymasters in the army, and other officers 
should have terms of four years. This act was passed 
at the instance of William H. Crawford, then Secre- 
tary of the Treasury, me ostensible object was to 
secure more regular statements of accounts; [but] it 
was intended, and used, to drop from the public 
service subordinates of the Treasury Department who 
were not favorable to Crawford's presidential aspira- 
tions." ^ 

Appointments to administrative positions under a 
State or local government should not be restricted to 
those who happen to reside at the time of appoint- 
ment within the territorial limits of the government in 
question. With respect to legislative officers a re- 
striction of this kind is desirable (provided they are 
elected at large), for the reason that such officers are 
representative in character. They should know thor- 
oughly, at first hand, the needs and desires of the 
people they represent, and in order to acquire this 
knowledge they must live for some time among them. 

chargolifii;^ His duty consists in performing certain 
services for the people, and in selecting him the con- 
trolling purpose should be to have these services 
performed in the most efficient manner. If this pur- 
pose is to be accomplished nothing must stand in the 

^ Albert Bushnell Hart, Formation of the Union, pp. 246-247. 
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way of securing the most competent person whom 
the office and its salary will attract. An adminis- 
trative officer must, of course, know the needs of die 
people before he can serve them to the best advantage, 
and of two persons of equal ability a resident should 
be chosen rather than a non-resident. But if the lat- 
ter possesses superior ability he should be preferred. 
For he can obtain the necessary knowledge, sufficient 
for the performance of his duties, at second hand, 
and in a brief space of time. Knowledge of what 
needs to be done is far more readily acquired than the 
skill to do it.^ 

The government is a public corporation. In the 

United States we are accustomed to a contrast between 

A the conduct of the affairs of a private corporation and 

X\ of the government— efficiency in the former, and in- 

\^> jV efficiency in the latter. This contrast has persisted so 

long, and has been so universal, that we have come to 

look upon it as natural. Inefficiency in the conduct of 

the government is accepted as a matter of course, 

efficiency as something to be explained. But why 

should not the affairs of the government be conducted 

just as efficiently as — ^nay, more efficiently than — ^those 

of a private corporation? As already remarked, the 

1 There is no more reason why a city should be restricted to its 
own limits in choosing an assessor, a tax collector, or a treasurer, 
than there is why a church situated in that city should be restricted 
to those limits in securing a pastor, or a hotel a manager, or a bank 
a cashier. 
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efficiency of any organization depends on the ability 
of the individuals comRoji ng i , t and on the conditions 
under which thpy work. Every normal citizen, ail 
things being equal, prefers a position where his ef- 
forts promote the interests of the people to one where 
they promote the interests of a few individuals. 
Take two positions, similar in every respect except 
that one is public and the other private — ^both requir- 
ing the same exertion, offering the same remuneration, 
and promising the same opportunities of advancement 
— ^and the normal person will choose the former rather 
than the latter. The satisfaction of working for the 
greatest good to the greatest number, of working for 
the benefit of the many instead of for the gain of a 
few, is such that the government has an advantage 
over a private corporation, both in attracting the 
services of those who will make the most efficient 
officers and employees, and in inciting them to their 
best endeavors. Why, then, do private corporations 
get the best, and the government what is left, in the 
way of servants? And why do the servants of the 
former work more assiduously than those of the lat- 
ter? Because of the difference in organization be- 
tween a private corporation and the government. 
And the essential characteristics of the organization 
of a private corporation that diff er^itiate it from the 
government are these: first, that every officer^ and 

^ Except, of course, the directors, who form the legUlative de« 
partment of the corporation. 
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employee is appointed (not elected by the sharehold- 
ers) ; secondly, that the official body or officer making 
an appointment is free to choose the most competent 
person to be fomid; and, thirdly, that such official 
body or officer understands the duties to be performed 
by an appointee, is in a position to know how those 
duties are performed by him, is accountable to some 
higher authority for the manner in which they are 
performed, and has the power to dismiss him if he 
does not perform them satisfactorily, or if some one 
else can be secured who will perform them more satis- 
factorily. If it is possible to organize the government 
so that it will have these characteristics, is there any 
reason why it should not be done? And if it is de- 
sirable to do so, is there any reason why it is not pos- 
sible? 

The adoption of this plan of administrative organi- 
zation by the Federal government would require no 
structural changes in that department as now or- 
ganized. The head of the department would be ap- 
pointed by the legislative body instead of being 
elected by the people. That is all. But the adoption 
of this plan by a State would involve a radical re- 
construction of the State government, including most 
of the county and township officers, who, as we have 
seen, are in fact State officers. In such reconstruc- 
tion the present Federal administrative system might 
serve, in a general way, as a model. The State leg- 
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islative body would appoint the head of the adminis- 
trative department, and all of the other officers and 
employees would be selected by him, or under his 
authority. These officers and employees would in- 
clude all those engaged in the enforcement of State 
laws, and in the carrying out of State policies. The 

State admi nifttrativft rlftparfniPnt wnl1^r^ tliiifl lift a nnii^ 

as that department nniY ^^ ^J\ thf^ F^/^^^^i jr^^r^^-^^^nt 
County and township governments would have simple 
administrative organizations, corresponding to the 
limited functions they are called upon to perform. 
In the case of these governments there would probably 
be no need for a single administrative head, as the 
head of each administrative division could be held 
accountable directly to the legislative body. With 
respect to municipal governments, the changes that 
would be necessary to make their administrative de- 
partments conform to this plan have already been 
made by cities that have a city manager, and are no 
greater than those made by cities in adopting the com- 
mission form of government. 

The title of the head of the administrative depart- 
ment under this plan is not an important matter. 
However, some titles are more appropriate than oth- 
ers, and in a city government that of mayor would 
seem to be preferable to that of city manager. 
Respecting the State and Federal governments, there 
is no good reason why such an officer should not be 
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styled governor in the former, and president in the 
latter. 

In discussing the legislative and administrative de- 
partments no attention has thus far been directed to 
the numerous boards and commissions that have been 
created to exercise legislative and administrative 
functions with respect to various subjects. We have 
railroad commissions, highway commissions, univer- 
sity boards, school boards, penitentiary boards, tax 
commissions, boards of arbitration, health boards, 
charity boards, etc. Their members are sometimes 
elective, sometimes appointive. They are usually 
quite independent of both the legislative and the ad- 
ministrative department. In some cases their func- 
tions are chiefly legislative, in otibers chiefly adminis- 
trative. A few of them are even authorized to ex- 
ercise judicial powers. These boards and commis- 
sions reveal an anxiety, on the part of their origi- 
nators, to get something done, together with a lack of 
faith in the established machinery of government as a 
means of doing it. At the same time they demon- 
strate the absence of any fundamental theory of gov- 
ernment. Even the principle of the separation of 
functions is ignored. By their introduc ti on the gQ y- 
emment i s trai^^fprmftH into ^ n unsyst ematiggollection 
of disp^onnedted offimal bodies, representing a proper] 
measure of neither responslBility nor efficiency~^^ 
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Nevertheless these bodies indicate a demand for 
something more in the way of governmental machin- 
ery than the regular legislative and administrative de- 
partments. There are s om e subjects, usually of a 
somewhat technical character, whick stand apart from 
the general run of subjects engasdnff the attention of 

tST^XIl^If^niQlf^ti^ ''^^^^ whi:n ttiift itf-thftfln^Titrjn'tiT has 
readhed a stage wh^yje , it JfiguiBes.M <a..ooMid#rabla 
amount ofJegiskti¥e..aal^ it may be desirable to 
establish for it a separate (but not independent) leg- 
islative body. The school system, the penal system, 
the transportation system, each furnishes an example 
of such a subject. But in evftrv rasft this Iftgislativfi 
body should be subordinate to the regular leeislatiy^ 
dft partmftnt . Its members should be appointed, and 
subject to dismissal at any time, by this department, 
which should also have the power of. directly modify- 
ing or annulling their resolutions. Moreover, such a 
body, like the legislative department itself, should 
exercise only the legislative function. For carrying 
into effect its resolutions there should be administra- 
tive officers, appointed by its members, and organized 
on the pattern of the regular administrative depart- 
ment. These bodies should have no judicial powers. 
If the litigation arising under the legislation enacted 
by one of them should be such in character and 
amount as to call for a special court or system of 
courts, the same should be created, and its members 



218 ORGANIZATION OF THE GOVERNMENT 

appointed, by the regular legislative department. In 
the organization and functions of these boards and 
commissions, and in their relations to other parts of 
the government, there should be no deviation from 
those fundamental principles that must be observed if 
responsibility and efficiency are to be secured. 



CHAPTER IV 

JUDICIAL ORGANIZATION 

The judicial department consists of those, and 
those only, who exercise judicial functions — ^the 
judges. The clerks, reporters and stenographers at- 
tached to the courts, as well as the marshals, sheriffs 
and constables, form part of the administrative de- 
partment. 

The Federal government and each State govern- 
ment has a judicial department. County and town- 
ship (or precinct) govenmients have none, and need 
none. In a few States the county, and in most States 
the township, has no legislative body. Where the 
county or township has no legislative body it can have 
no laws of its own, and where it has no laws of its 
own it needs no courts of its own. In most States 
the county, and in a few States the township, has a 
legislative body, but the laws or ordinances enacted 
by that body do not give rise to litigation that is 
sufficient either in importance or in amount to require 
the county or township, as the case may be, to have its 
own courts. All such litigation can be taken care of 
by the State courts. District judges, county judges 
and justices of the peace, as well as justices of the su- 

219 
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preme court, f onn part of the State judiciary, which 
includes all judges, of whatever kind, whose posi- 
tions are created by State law. 

As a rule small municipalities do not, while large 
ones do, have judges of their own, these being usually 
called police or corporation lud^ef s. A municipality 
has a considerable body of ordinances, passed under 
the police power granted it by the State. The larger 
the municipality the more extensive is this body of 
laws, and the greater the number of cases arising 
thereunder. A small municipality may be sufficiently 
served by a justice of the peace, but a large municipal- 
ity needs one or more judges of its own, with juris- 
diction limited to cases arising under the giunicipal 
ordinances. The practice of conferring judicial 
power on the mayor is to be deprecated for the reason 
that he is an administrative officer. Such an officer 
is naturally so intent on enforcing the law that he 
is apt to lay too much stress on ^^enforce," and too 
little on "law." 

The efficiency of the judicial department of any 
government depends upon the character and ability of 
the judges, and upon their independence. 

The independence of a judge means freedom, in 
making decisions, from compulsion of any kind, and 
from any source, whether by the people or by some 
one or more individuals, whether by the government 
or by some of its officers. This independence can- 
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not be brought about by constitutional provisions. 
It must exist, if at all, in the character of the people, 
and in the character of the legal profession. The 
people must possess a large measure of common 
sense, and of self-control. An independent judiciary 
has never grown up in the midst of an impulsive 
people. The legal profession must have a spirit 
permeating it such that the judge will take greater 
pride in his standing as a jurist than in his position 
as a judge, and as a judge will feel a stronger loyalty 
to his profession than to the government. If e n^uat 
fear above * flU ^1°^ *^^ n/^ntAmpt nf ^^(^^^ ^hf> prfl^tirg 

in his coui lr^e ctotempt that is f^ltiy tiboae whQ 
know how to reason correctly for those who fail to do 
SO, either because they do not know how. or because 
of fear or interest. The strength of the legal pro- 
f ession lies in this power of reason, the power of high- 
grade common sense. It is not his knowledfiejjfjthe 
law, but his proficiency in applyijogittoabye^iactajof 
a case, that makes the reallawyer. And this appli- 
cation of the law to the facts requires the exercise of 
the reasoning faculty. The standing of the profes- 
sion depends upon the fidelity and skill of its members 
in working out and in applying rules of conduct on 
the basis of things as they are. The judge who cannot 
or will not see the facts of a case in their proper 
relation, and decide accordingly, must inevitably be- 
come an object of contempt to those with whom he 
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associates most closely, and the knowledge of this 
constrains him to keep in the path that reason directs 
whenever fear or interest tend to deflect his course. 
The true judge is a slave to reason, and slavery to 
reason is freedom indeed. 

From the foregoing it is evident, not only that the 
independence of the judiciary does not result from 
constitutional provisions, but also that it is not ma- 
terially affected by the manner of choosing the judges. 
Consequently, in considering how judges should be 
chosen we have only to inquire by what method — 
whether by popular election, or by appointment — 
those may be secured who possess superior character 
and ability. 

All Federal judges are appointed. In some of the 
States judges are appointed, but in most of them they 
are elected by the voters. It is generally recognized 
that, as a rule. Federal judges, and State judges that 
are appointed, represent a higher standard both of 
character and ability than State judges that are 
elected. 

Popular election of judges is called democratic. 
What is democracy? It is the government carrying 
into effect the will of the people. What has the ju- ^ 
dicial department to do with the will of the people? 
It is the duty of a judge to interpret the law, and 
apply it to the facts of actual cases. He has nothing 
to do with the will of the people unless that will is 
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formulated into law, and formulati ng it into law is 
the function of th e legislative department. If any 
judge should undertake to declare what the will of the 
people is in regard to some question that comes be- 
fore him he would be guilty of usurpation of author- 
ity. It thus appears that the expression, a democratic 
judiciary, either is meaningless, or signifies that the 
judicial department is exercising a power delegated 
by the electorate to the legislative department alone. 
What the principle of democracy demands is, not that 
the judges shall, but that they shall not undertake 
to declare what the will of the people may be — ^that 
they shall not assume to act as representatives of the 
people, but only as servants of the law. Therefore 
the principle of democracy does not require that 
judges shall be elected by popular vote. 

Experience shows that elected judges are usually 
mediocre lawyers, and occasionally of uncertain char- 
acter. Even the supreme courts of States where 
judges are elected cannot often show a full comple- 
ment of judges drawn from the very foremost mem- 
bers of the bar. Why? Largely for the same rea- 
sons that prevent the most efficient persons from being 
chosen as administrative officers by the elective 
process. A campaign requires time. The best law- 
yers are usually the busiest. Even though such a law- 
yer may be willing to make the financial sacrifice 
that a campaign entails, he is not willing to neglect 
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his clients for, or devote his time and energy to, 
such a pursuit. Moreover, the legal profession is one 
of dignity. A judgeship is a more dignified position 
than any legislative or administrative office. Seeing 
a judicial <^ce is undignified for the same reason that 
seeking an administrative office is imdignified. Is IK 
rational to select the incumbent of a dignified office ] 
from a dignified profession by an undignifiec^ 
process? 

In States where judicial positions are elective it 
is commonly thought that the reason the best lawyers 
will not seek such positions is because the salaries are 
less than they can earn in private practice. This idea 
is erroneous. Lawyers readily accept Federal judge- 
ships and appointive State judgeships with salaries 
representing from one-half to one-tenth, or less,' of 
the amount of their annual incomes as attorneys. All 
that a judge demands is such a salary as will enable 
himself and family to live in a manner befitting the 
dignity of the position he holds. The honor and 
prestige of that position are to him more desirable 
than wealth. If not, he lacks the spirit that a judge 
should have. The lawyer who can earn twenty or 
thirty thousand dollars a year, and who would demand 
an equal sum in order to accept a judgeship, is not 
such a lawyer as is wanted on the bench. 

However, the present salaries of State judges are, 
in most instances, less than the proper living ex- 
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penses (not of those who do, but) of those who ought 
to occupy such positions. No matter what the method 
of selecting judges may be, salaries will have to be 
increased before the a blest lawyers can be secured. 
But these increases, if the appointive method is 
adopted^ need only be sufficient to give judges of 
courts having general original jurisdiction (district 
courts, superior courts, courts of common pleas) sal- 
aries ranging from five or six to eight or ten thousand 
dollars, and judges of appellate courts salaries of 
from eight or ten to twelve or fifteen thousand dol- 
lars, per year. Judges in impoitant business centers 
would naturally receive higher salaries than those of 
equal rank in rural districts. If the elective metibod 
is retained it cannot be expected that any increase in 
salary can effect more than a partial improvement of 
the judiciary. Certainly lawyers of the very highest 
character and ability — and such only should be se- 
lected as judges ^ — ^would hardly, as a rule, sacrifice 
their selfLpect and dignity by contending against 
each other at the ballot-box for judicial positions, 

^ This statement is meant to apply to the judges of district, sape- 
rior, or common pleas courts as well as to the judges of supreme 
courts and courts of appeal. There appears to be a current notion 
that the judges of the former courts need not be taken from among 
the leading members of the profession. But every practicing attor- 
ney knows otherwise. It is jus t as important in the trial court^ i^ 
in the court of appeal, uToraer that justice may le^done, that thg 
judge should be at least the equal, and preferably the superior, in 
legal knowledge, in reasoning power^ and in force pf character, of, 
^y lawyer that stands before him. 
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no matter what the financial inducements might be. 

All experience and all reason go to show how 
futile it is to expect that under the elective system 
the best lawyers can be secured as judges. Judges 
must be appointed. The only questions are, by 
whom, and for what terms. 

Federal judges are appointed by the President with 
the consent of the Senate. In States where judges are 
appointed the same system is usually followed, ap- 
pointments being made by the governor with the con- 
sent of the State senate. The rule is for the President 
or governor alone to select the person to be named, 
the senators, whether Federal or State, merely approv- 
ing or disapproving the selection made. The Fed- 
eral Constitution provides that appointments shall be 
made with the advice as well as with the consent of 
the Senate, but as a matter of fact the Senate neither 
is given, nor does it seek, an opportunity of advising 
the President who, in its judgment, should be ap- 
pointed. Appointments are virtually made by the 
President alone. 

This power of appointing judges is too great to be 
vested in one person. Deciding who shall be a ju- 
dicial officer is essentially different from deciding who 
shall be an administrative officer. An administrative 
officer is an agent. His actions are ever subject to the 
control of the authority that appoints him. He makes 
no decisions that may not be reversed by the legisla- 
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tive department. He exercises no sovereign power. 
A judicial officer is independent. The legislative de- 
partment has no control over his actions. From his 
decisions there is no appeal to any authority outside 
of his own department. The legislative department 
may make rules for the future guidance of judicial 
officers in making decisions, but a decision once made, 
a decree once entered, is beyond the reach of legisla- 
tive action. A judicial officer exercises sovereign 
power.^ 

Selecting a judge requires judgment. The judg- 
ment of several persons is superior to that of one. 
Just as legislation should be by a number of per- 
sons — a number small enough, however, so that each 
may discuss every matter with all the others — ^so 
should the selection of judges be by a number of per- 
sons who are able to discuss fully, among themselves, 
the qualifications of those to be selected. In other 
words, judges should be selected by an official body 

^ Judicial oflScere are not govereign . ^^vAr^ijmfy »««:J^ in thft 
^1?fitftrfltfi rJ^>n«' P"t ^u diylal . officers arf yiv«i i»"»^5)ritT TV a'T"^1f^ 
TOTRTfiigni jMuefTT So are the members of G>ngre8s, and of State 
legislatures, to whom must be added all Federal and State adminis- 
trative officers who are elected by the voters, since these, as we have 
seen, are, by reason of such election, vested with legislative power. 
Sovereign power means the power of making final decisions-deci- 
sions as to what shall be the supreme law, decisions as to what the 
State and Federal governments shall do, and decisions in legal dis- 
putes between persons, natural or artificial. Xhls 8ove y*^ifj" gfl^^ ^ 
inherent in those who have the power to control bie government — 
the ruling power — but, as set forth in Chapter I, in order that it 
may be exercised to the best advantage they ordinarily delegate its 
exercise to a few persons. 
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instead of by a single ofiicer, and that body should 

be so constituted as to fulfill the same requirements 

as the legislative body. And since there is no reason 

why there should be two bodies, one to legislate, and 

/Another to appoint judges, it follows that the legisla- 

I tive body itself should be vested with this power of 

^appointment 

The foregoing is by no means an argument in 
favor of judges being chosen by Congress, or by 
State legislatures, as now constituted, instead of by 
the President or by governors. At present these bod- 
ies are no more competent to pass upon the judicial 
qualifications of lawyers than they are to enact laws ^ 
or to control the administrative department. But let 
the legislative departments of the Federal, State and 
municipal governments be organized, and their mem- 
hers elected, as set forth in Chapter II, and then they 
should be vested with the power to appoint all judges 
within their respective jurisdictions. All Federal 
judges should be appointed by the legislative body of 
the Federal government; all State judges, from jus- 
tices of the supreme court to justices of the peace, by 
the legislative body of the State government; and all 

^It may as well be recognized that the President acting alone 
would be superior to G)ngre8s as an agency for exercising the legis- 
lative function. As a legislative officer he represents a higher de- 
gree of both responsibility and efficiency. His responsibility as a 
legislative (but not as an administrative) officer is of the highest, 
while that of Congress is of the lowest. As regards efficiency ii^ 
legislation, one person, though inferior to five or ten persons, isJ 
vastly superior to five hundred and thirty-one. 
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municipal judges, where such are necessary, by the 
legislative body of the municipal government. 

Judges should not be appointed for terms of a cer- 
tain number of years. Such terms are appropriate to 
legislative officers for the reason that these are repre- 
sentative in character, and have charge of the gov- 
ernment. It is desirable that the voters should have 
an opportunty at intervals to express their satisfaction 
or dissatisfaction with the manner in which the gov- 
ernment has been conducted by their representatives. 
But this reason has no application to judicial officers. 
Whether they are elected or appointed, the question 
never arises, under normal conditions, of their work 
being approved or disapproved by those who elect, 
or by those who appoint them. They are not, as are 
legislative officers, the representatives or agents of 
those to whom they owe their positions. In reaching 
conclusions on matters that come before them they 
are not guided, as are legislative officers, by the wishes 
of the people. They are gijjf]|^^ ^"1y hy thfi l^ttftr 
and spirit of the laMU 

Judges should be appointed ^'during good be- 
havior," which means for life, provided, however, 
that the appointing authority have power to remove 
them by a unanimous vote, without impeachment, at 
any time. The mental powers of a judge may become 
impaired by age or disease — if by age probably with- 
out himself being aware of the fact — or he may de- 
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velop idiosyncrasies that destroy the judicial quality 
of his mind, and without this power of removal vested 
in the legislative body (whose duty it is to watch 
over the general welfare) the interests of the public 
would suffer, ji j"^e** ^^y ^^ ^'mp/^anliA/l f^r ^ Ugol 

in his facultiesj^or pi^.(J«YelQPn?en]t of pei?ulmritisa.Ja. 
not an offense. Life tenure without respect to men- 
tal condition is the rule for hereditary monarchs. It 
has no place in a democracy. Giving such a tenure 
to any officer — legislative, administrative, or judicial 
— ^m,akes him a king within the scope of his authority. 
Our Federal judges are kings. And just as an in- 
capacitated monarch remains on his throne, so an 
incapacitated Federal judge remains on the bench. 
In each case the tenure of office is aiin«gifior to thft in * 
terests of the people. 

it majTBe thought that a tenure terminable only by 
resignation, death, or conviction on impeachment pro- 
ceedings, is necessary in order to render a judge 
most completely independent. Experience, however, 
shows that such a tenure, rather than making him more 
independent, has a tendency to make him more ar- 
bitrary. Independence means giving free rein to the 
reason; arbitrariness means giving free rein to the 

will. \ pf rsnn. Tnay..hft hfift6sLai:id..ftonsdfintioB^^^^ 
BDX^aaonflhlft and aibitraxy ta.sudija^d£^re^Qj|§jQj}& 
jmfit for perfonniRg the judicial functipji. He who 
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is most confident of his own integrity is often most 
likely to follow his wishes rather than his reason. 
Because of his integrity he feels that the mere fact 
of his wishing a certain thing is proof of that thing 
being right. And since reasoning is a laborious 
process, while wishing is easy, he naturally neglects 
the former in favor of the latter. Moreover, ex-^ 
ercising p ower delists the soul. The possessor of 
irresponsible power is tempted to do things partly for 
the pleasure of doing them, and not merely because 
reason so directs. In fixing the tenure of judicial 
ofiicers everything should be avoided that might en- 
courage even the least deviation on their part from 
strict adherence to the rule of reason. 

At the same t^e everything should also be avoided 
that might discourage them from adhering most 
strictly to that rule. This means that their tenure 
should not be such as might constrain them to con- 
sider whether their decisions will meet with the ap- 
proval of the people or the people's representatives. 
Their positions should not be rendered precarious by 
the power of removal. The unanimous vote of all 
the members of the legislative body should be re- 
quired to the exercise of this power — the unanimity 
that is represented by the verdict of a jury. Thexc - 
moval of a judge should not be a question of policy, 
to be determined, as policies usually are, by a ma- 
jority vote. It should be a m^*^^^ ^^ nPAAgaity, It 
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should be a proposition vdth only one side — ^a propo- 
sition with respect to which two intelligent, reason- 
able, disinterested persons could hardly differ. 

The manner in which the different departments of 
the government should be organized, and their re- 
spective officers selected, in order that efficiency with 
responsibility may be attained in the legislative and 
administrative departments, and efficiency with inde- 
pendence in the judicial department, has now been 
described. The resulting form of government will 
doubtless be criticised by some on the ground that it 
is "centralized." Whajjoea^ei^ytraliz^tipn mew? 



Properly speaking;, Jt means thfitjjiC^^^^^ '^^r takm 
away from the people as organized in dmalleiV-Aad 
^nfe^ed'upon them as organized ui. laxgec^Jteoi- 
torial subdivisions. With respect to the legislative 
function it means that legislative powers are trans- 
ferred from the governments of smaller areas to the 
government of a larger area. With respect to the 
administrative and judicial functions it means that 
administrative and judicial officers are chosen by the 
people, or their representatives, of a larger rather 
than of a smaller area. At present the great body of 
civil and criminal law is enacted by the State gov- 
ernments. If a State should surrender the power of 
enacting these laws to the counties it would be an 
example of legislative decentralization. If this 
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power should be taken over by Congress it would be 
an example of legislative centralization. At present 
State administrative and judicial officers are mostly 
elected by districts or counties, while Federal admin- 
istrative and judicial officers are appointed by the 
President with the consent of the Senate. This repre- 
sents, as regards these two functions, decentraliza- 
tion in the governments of the States, and centraliza- 
tion in the Federal government. 

It is evident that under the form of government 
proposed in these pages there would be no centraliza- 
tion with respect to the Federal government beyond 
what already exists. No suggestion has been made 
that any powers, whether legislative, administrative 
or judicial, be ceded to that government by the States. 
It is also evident that the adoption of the ideas herein 
developed would not involve the transfer of any pow- 
ers, except as concerns the administration of the elec- 
toral system, from municipal governments to a State 
government. The only cpntmliVfltinn f^5|^ y^^^ ^*^ 
suit (except Jajjftst aoted) consists in replacing local^ 
action by State action in the ' selection of that large 
number of State administrative, ajid judicial officers 
who are now elected by. the voters of district^, 
counties and townships. This represents a transfer 
of political power from the voters of these local sub- 
divisions to the voters of the entire State — from the 
voters of a smaller to those of a larger territorial sub- 
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division. But it is a transfer of power that is de- 
manded, not by any principle of centralization, but by 
the principles of responsibility and efficiency. Leg- 
islative power has ajready been centralized in the 
government of the State, and the proposed system 
merely centralizes administrative and judicial power 
to correspond. The proposition is simply to make 
the law-enforcing and law-interpreting powers of the 
State government coincide with its law-making power, 
just as the law-enforcing and law-interpreting powers 
of the Federal government have always been as broad 
as its law-making power. 



V 

^ 



CHAPTER V 



DIRECT LEGISLATION 



In every truly 46^<^c^^ti<^ state — a state whose 
voters are able to form intelligent ideas on publiq 
questions — it is desirable that some method should 
be provided whereby the voters may legislate di- 
rectly. The Federal government, and every State 
and municipal government, must deal with a multi- 
tude of difiFerent matters. The proper handling of 
these requires statesmanship — ^skill in the art of gov- a ^j ^^, 
emment. As members of the legislative body those ^'J^^'^^ 
should be selected whom a majority of the voters / . . . 

consider their ablest statesmen. In order to accom- l(L^ 
plish this result it is necessary that the members of the ^ ' / ^ 
legislative body be elected primarily because of their .*^ / 
ability as statesmen, and only secondarily, or not at ' 

all, because of their attitude towards some particular 
question (unless, indeed, that question should be 
more important than all other matters combined with 
which the government has to deal — a condition that 
can hardly happen except when the existence of the 
state itself is at stake). At the same time there ard^ 
important questions constantly arising among the I 
people and requiring settlement. These questions/ 
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ought each to be settled by a majority vote of the 
electorate. In the absence of some method of direct 
legislation the only way for the voters to settle one of 
these questions is by electing as members of the legis- 
lative body persons who are in favor of one side or 
the other/ In other words, each voter must vote for 
certain individuals as members of the legislative body, 
not because he believes them to be the ablest states- 
men, but because they hold a particular opinion on 
this one question. Th eir op inio n on this one q uestion 
becomes the p ri mary r eason for their election, their 

portance. Thus, without some method of direct leg- 
islation, there must be a sacrifice, either of securing 
the most competent persons as members of the legis- 
lative body, or of bringing about the settlement of 
questions that greatly concern the people. It is there- 
fore desirable to make provision so that the settle- 
ment of public questions may be separated from the 
election of members of the legislative body, permit- 
ting each question to be settled according to the wishes 
of a majority of the voters, and at the same time per- 
mitting those persons to be elected as legislators whom 

^As shown in Chapter 11, citizens (non-voters as well as voters) 
may organize non-party associatioQ£^ and by persuasion induce the 
legislative body to pass desired legislation. But this method is 
most effective in dealing with questions that have not attracted great 
public interest. When a question arouses much feeling among the\ 
people generally it is best ihal it be settled by the voters themselves,! 
either directly by a plebiscite, or indirectly by the election of legislav 
tors pledged to tarry out the Yrishes of the majority. 
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a majority of the voters consider best qualified to look 
after the general affairs of the community or state. 

Looking at the matter from the standpoint of the 
individual voter it is apparent that, if all legislation 
must be enacted by a representative body, he will 
often find himself between the horns of a dilemma. 
Unless the candidates whom he considers the ablest 
statesmen happen to hold the same views as himself 
on a particular issue he must not only choose whether 
he will vote his opinion with respect to the member- 
ship of the legislative body or his opinion with respect 
to this issue, but he must also choose whether he will 
vote against his opinion with respect to the one matter 
or the other. He is placed under the necessity of 
either not voting at all, or voting, by one and the 
same ballot, both for and against what he believes to 
be most conducive to the public good. If he votes 
for those whom he considers the ablest statesmen he 
votes against his best judgment on the question at 
issue, and vice versa. Certainly it is desirable that 
every voter should be able at all times by his ballot 
to express his real opinion on every matter that comes 
before him, whether it pertains to the selection of 
those who shall have charge of the government or in- 
volves the settlement of some important question, and 
not be compelled, in doing what he thinks best in one 
respect, to do what he does not think best in some 
other respect. 
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It should be noticed that the majority favoring the 
election of a certain officer, or the adoption of a 
certain law, will not ordinarily be composed, except 
in part, of the same voters who constitute the ma- 
jority favoring the election of a diflFerent officer, or 
the adoption of some other law. If two members of 
a legislative body are to be elected at the same time 
by the same constituency, each of the two successful 
candidates will probably be elected largely by differ- 
ent voters, unless a majority of the voters cast their 
ballots for these two, not primarily because of their 
ability and character, but because they belong to a 
certain party or represent some particular idea. If 
there are 15,000 voters, and each of the successful 
candidates receives 8000 votes, of the voters consti- 
tuting the majority for one candidate any number up 
to 7000 may consist of different individuals from 
those constituting the majority for the other. Thus, 
also, if two different propositions are both favored by 
a majority of the voters, those forming the majority 
for the one may be, for the most part, different per- 
sons from those forming the majority for the other. 
Otherwise stated, there are a mpp g the v pters. when 
freed fr om artificial restrictions, as many diSereoL 
?5^S5^Aat Is; m~ai;;[ties c^mposediTjart rf 
different persons — as there are officers to be elected, 
or questions to be settled. 

Under a system permitting legislation only through 
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representatives there can be but one majority — ^the 
majority that elects a majority of the members of the 
legislative department. In order that a majority of 
the voters may bring about the enactment of such a 
law as they desire upon some question, they must 
elect as members of the legislative department a 
majority who agree with them in this respect. There 
is only one majority possible at one election, and the 
composition of that majority is determined by the 
question at issue. There can be no majority for any 
other question before the people. There can be for 
each legislator elected no individual majority — a ma* 
jority of voters who vote for him as possessing, in 
their opinion, superior ability as a statesman. Un- 
der a system of direct legislation^ howev^ry by 
separating the election oLmermhftrs of ,Jthfi, legislative 
department from thejettlfimfiut o£pQUticaLquestipns, 
it is possible to have as many different majorities as 
there are members of the legislative department being 
elected, and also as many as there are questions at 
issue before the people. In other words, with such 
a system it is possible for each voter to vote for those 
candidates only whom he believes to be individually 
best qualified to have charge of the government, and 
also to vote his individual opinion on any and every 
question presented. For the majority that enacts any 
law may be composed largely of different voters from 
the majority that enacts any other law, and also from 
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the majority that elects any member of the legislative 
department. 

Just as every voter should have the right to nomi- 
nate any qualified person for an elective office, or to 
propose the recall of any elective officer at any time, 
so every voter should have the right to propose, at any 
time, to his fellow-voters, any legislation he may 
desire. Such legislation might consist either in the 
adoption of a new law, or in the amendment or repeal 
of some existing law, whether enacted by the legis- 
lative department or by the votersr themselves. 

Legislation would be initiated by a voter filing his 
bill with the State registration officer, and depositing 
with him a sum equal to the cost of the balloting, in- 
cluding the expense of sending each voter a copy of 
the bill. This procedure would be followed whether 
the legislation pertained to the State, or to some 
county, township, or municipality. The State regis- 
tration officer would forthwith cause the bill to be 
printed, and would mail a copy to each voter of the 
State, county, township, or municipality, as the case 
might be. This copy would give the name of the 
voter introducing the bill, and the date of the election. 
Two or three months should elapse between the filing 
of the bill and the holding of the election. 

The system of balloting should be the same as that 
described in Chapter II for the election or recall of 
members of the legislative body. The mailing-card 
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ballot would contain the title of the bill, followed by 
"FOR Q " and "AGAINST Q ," and would in- 
struct the voter to mark X in the proper square to 
indicate his will. It would also require his signature. 
In order to prevent loss to the public from the ex- 
pense of elections on propositions which are not 
favored by a majority of the voters it would be neces- 
sary to require that the voter proposing certain legis- 
lation should assume the risk of its rejection. Just 
as a voter proposing the recall of a legislative officer 
should be required to deposit with the State registra- 
tion officer a sum representing the cost of the balloting 
on his proposition, to be forfeited to the government 
in the event of a negative majority, so should a voter 
proposing a bill be required to deposit a sum repre- 
senting the cost of the election thereon, to be likewise 
forfeited if the bill should fail of adoption. For if 
the bill is lost there is no benefit to the people from 
the election. If, however, the bill carries there is, 
presumably, a benefit to the people from its enactment 
into law, and the people should bear the expense. 
The sum deposited should then be returned to the 
proposer of the bill.^ 

1 Requiring a deposit does not create an invidious distinction be- 
tween rich voters and poor voters with respect to the privilege of 
initiating legislation. In all undertakings that require the expendi- 
ture of money a poor man is necessarily at a disadvantage as com- 
pared with one who is rich. The advantage the rich man would 
enjoy in the matter of having bills with his name attached placed 
before the electorate is merely the same sort of advantage he has 
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It may be expected that ardent reformers, advocat* 
ing some idea knovrn to be unacceptable to a niajority 
of the voters, would bring about an election thereon, 
willingly sacrificing the cost of the election in order 
to use it as a means of agitation. No doubt ultra - 
conservatives will shudder at the thought that socialis- 
tic projects, or the single tax, might thus be brought 
before the electorate for a vote at any time, and re- 
peatedly. But why not? No reform could be 
adopted without a majority in its favor, and the pur- 
pose in bringing about elections on such questions 
iwould be chiefly educational. Certainly there can be 
no danger in the people knowing too much concerning 
B political question of any kind. Democracy is based 
on intelligence, and it is desirable that the people 
should know as much instead of as little as possible 
regarding socialism and the single tax as well as 
regarding the tariff and the standard of value, for if 
they are not informed on some proposition how can 
they judge whether it is good or bad? 

Whether an easy method of initiating direct legis- 
lation is desirable or undesirable depends upon the 
intelligence of the voters. With respect to their at- 
titude towards reforms a population may be divided 
into three classes: the ignorant, the semi-intelligent, 
and the intelligent. The ignorant are those who are 

always enjoyed in thousands of other matters, e.g. the erection of 
public libraries and museums with hb name over the entrance. 
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unable to reason out the effects that will follow from 
the adoption of some reform. The semi-inteUigent 
are those who are able to reason out these effects to 
some extent, but not beyond the point where they re- 
main in doubt whether the good effects will preponder- 
ate over the bad, or the bad over the good.^ The in- 
telligent are those who are able to satisfy themselves 
as to whether the results will be, on the whole, good 
or bad. The ignorant, being susceptible to the influ- 
ence of demagogues, are alone likely to vote in favor 
of reforms that may prove prejudicial. The semi- 
intelligent will naturally vote in the negative on all 
reforms.^ Ull^rift^r^ fllinwa th^* po/^pio gan^yniiy 

pre fer _f(rtHa1 l^n^^m ^vila^ tn wl^iVli tViAy ligvA Kft, 

come accustomed, to possible unknown evils. The in- 

1 It should be noticed that both good and evil results follow from 
all human laws. No l^w la M\}}eiT absolutely good or absolutebf 
bad._ When we say tliat a certain law is good we do not mean that 
lu'eftects are whoUy good, but that the good effects are in excess 
of the bad effects. So, also, when we say that a law is bad we do 
not mean that its effects are wholly bad, but that the bad effects 
preponderate. Whenever new legislation is proposed there must be 
a balancing of the benefits and detriments that may be expected to 
accrue from its adoption. This truth was perceived by Machiavelli. 
In The Prince, chap, xxi, he says: "For it happens in all human 
affairs that we never seek to escape one mischief without falling 
into another. Prudence therefore consists in knowing how to dis- 
tinguish degrees of disadvantage, and in accepting a less evil as a 
good." 

2'*The history of popular voting in Switzerland reveals a marked 
tendency to reject measures that are in any way radical, and this is 
a very instructive fact, because it mea^.. thatJikfi. peofil^.A^e really 
more conservative than their repres^j;atiyes«t* A. Lawrence Lowell, 
dweminenis tmd-ParttBs in Continental Europe, Vol. II, p. 265. 
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telligent are not likely to vote for reforms that may 
not reasonably be expected to prove beneficial. Thus 
it appears that ai&rmative voting on reform measures 
may be expected, as a rule, only from the ignorant 
and the intelligent; and of these only the ignorant 
represent a menace to the state. Therefore if the 
ignorant should be excluded from the ballot there 
would remain no reason why a system of direct legis- 
lation — ^and one so fashioned that its use would be 
facilitated instead of hindered — ^should not be intro- 
duced. 

The use of the direct legislative process should be 
open to any member of the legislative body to bring 
before the voters any bill that has been introduced 
in that body, and as to which there has been final 
action contrary to his judgment. It may be a bill of 
his own that has been rejected by the majority, or a 
bill passed by the majority despite his efforts to de- 
feat it. No deposit should be required in such a 
case. Members of legislative bodies are individually 
responsible to the electorate, and if one of them 
should misuse his ofiicial position by causing elections 
to be held on foolish propositions he could be re- 
called. His office is his deposit. 

In the case of an election on a bill pertaining to a 
particular county, township, or municipality, the 
State registration officer, in the event of the bill carry- 
ing, would charge the cost of the election to the proper 
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government, and would certify the result to the secre- 
tary of its legislative body. 

Thus far the discussion of direct legislation has 
proceeded with State and local governments in mind. 
Now as to its introduction into the Federal govern- 
ment. And here the problem is complicated by the 
necessity of preserving the Federal principle. It 
would be simple enough to confer the power of direct 
legislation on the body of Federal electors — ^those who 
elect the members of the legislative department of the 
Federal government. And this should be done, the 
more so since it would give to every State, in propor- 
tion to population, a direct voice in Federal legisla- 
tion on matters of ordinary importance, which would 
otherwise be lost as to a majority of the States by 
the necessity of reducing the membership of the legis- 
lative body, on grounds of efl&ciency and responsibil- 
ity, to no more than twelve or fifteen persons. |tut 
a system of direct legislation should also be provided, 
for use by the general electorate in order that they^ 
may be able to settle directly questions of extraoj- 
dinary importance. And it is only for the settle- 
ment of sudi questions that this method would likely 
be resorted to, as the number of voters in the United 
States is so great that all questions of ordinary im- 
portance would naturally be left to the legislative 
body and to the Federal electors. But how, in the 
case of the general electorate, shall measures be in- 



246 ORGANIZATION OF THE GOVERNMENT 

troduced, how shall the voting be conducted, and, 
above all, according to what principle shall the ballots 
be given effect? 

Ajfederal state is one composed of citizens who are 
also giti^sens. of s.ubflrdinatfi .aa.te.SL> It differs from a 
federation ,gjLstaIS9 in that the latter is conmased of 
states, while the former is composed of citizens. It 
differs from a unitary ^ state in that the citizens of 
the latter have a single citizenship, while the citizens 
of the former have one that is dual. In a federation 
of states a majority means a majority of the states. 
In a unitary state a majority means a majority of the 
voters. In a federal state a majority means neither a 
majority of the subordinate states, nor a majority of 
the voters, nor both of these combined. The govern- 
ment of a federal state does not rest upon the govern- 
ments of the subordinate states. It rests only upon 
the individual voters who are — and by reason of the 
fact that they are — citizens of those states. In other 
words, the voters of each state represent the people of 
that state. A^jnajority in a federal state therefore 
means a majority of the voters in such a number of 

1 "National" is the term used in Burgess' Political Science and 
Constitutional Law (Vol. 11, pp. 37-39) as antithetic to "federal," 
but "unitary," found in Wilson's The State (p. 567), is a better 
designation. As pointed out in Bryce's Studies in History and Juris- 
prudence (pp. 408-409), a federal state is also national, because the 
nation acts directly "upon the individual citizens as being citizens of 
the nation no less than of the several communities." 
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the subordinate states as Jogether contain a majority 
of the populatipA iA-aJJ.-the. .states. 

Under this rule a measure may be enacted into law 
both by a minority of the States, and by a minority 
of the voters of the country as a whole. For small 
majorities in a minority of the States together con- 
taining a majority of the population may be more 
than offset by large majorities in a majority of the 
States together containing a minority of the popula- 
tion. This rule represents the complete application 
of neither the State principle nor the population prin- 
ciple. It represents a compromise between the two. 
/But the federal state is itself a compromise between 
N^ federation of states and a unitary State. 

Objections to this rule will probably come, not 
from those who believe that a majority of the States 
should be either authorized to enact a law, or re- 
quired for its enactment, but from those who believe 
that a majority of the entire electorate of the country, 
without regard to State lines, should have the power 
to legislate. The present system of electing the 
President and Vice-President is based on this federal 
principle. The candidates who receive a majority in 
the electoral college are not necessarily those who re- 
ceive a plurality of the total popular vote, but those 
who receive a plurality in States together containing 
a majority of the population. And it has already 
been proposed in Congress that the electoral college 
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be abolished, and the President and Vice-President 
elected by a majority of the popular vote. But this 
would mean the obliteration of State lines so far as 
the electi(Hi of these most important officers is con- 
cerned, and insofar as State lines are obliterated the 
federal character of the government is destroyed. If 
this federal character were merely a matter of form 
it would be quite proper that it should be destroyed. 
But it is more than form. The Federal Constitution, 
organizing the political entity of the United States 
into a federal state, was the product, not so much of 
human ingenuity, as of actual conditions. Tliese con - 
ditions consisted in the fact that essential diflF erences 
existed among, the thirteen original States^. Indeed, 
at the outset these differences were such as to call 
for a federation of states rather than for a federal 
state. States still differ much from one another. 
With differences in climate, in physical character- 
istics, and in population, there are differences in 
products, in industries, and in social structure. Be- 
cause of these differences the federal idea retains its 
vitality, and to disregard State lines, either in the 
election of the President and Vice-President under the 
present form of government, or in the provision for 
direct legislation under the proposed form of gov- 
ernment, would furnish occasion for the occurrence of 
serious disturbances. The authorities of a State over- 
whehningly in favor of certain candidates in the one 
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instance, or of one side of a particular measure in the 
other, would be tempted to increase their majorities 
by fraudulent means. The existence of temptation 
always gives rise to suspicions. Suspicions grow into 
charges. Charges call for investigation. And an in- 
vestigation would only make matters worse. For an 
impartial investigation requires disinterested investi- 
gators, and such could not be found. Federal con- 
trol of elections would probably be invoked as a 
remedy, only aggravating the evil. No. The pop - 
ulation principle should be given eflfect. but only in 
subordination to the federal principle, which must b^ 
supreme in a federal state. State lines represent real 
^stmctions, not mere artificial divisions. They 
represent actual conditions, the working of political 
forces, and a majority of the voters in each State 
should be authorized to speak for the people of that 
State on matters of Federal as well as of State con- 
cern. 

What should be the procedure in the case of direct 
Federal legislation? Such legislation by the Federal 
electors would, of course, be managed by the Federal 
government, just as an election by these electors of 
the members of the legislative department. But di- 
rect legislation by the general electorate would re- 
quire no more attention on the part of the Federal 
government than does the election of presidential 
electors at the present time. The Federal govern- 
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ment would, as now, have no register of voters, and 
no electoral machinery, nor, while the federal char- 
acter of the state continues, will it have need there- 
for. Any voter desiring to initiate Federal legisla- 
tion would simply file his bill with the State registra- 
tion officer of his own State, depositing at the same 
time the necessary amount to guarantee the expense 
of the election in that State. The procedure would be 
in all respects the same as in the case of State legis- 
lation. Private individuals residing in difi'erent 
States, and interested in a common reform, would nat- 
urally agree on a uniform bill, to be brought before 
the voters of each State. The registration officer of 
any State casting a majority in favor of the bill would 
report the fact to the Federal government, ^nd upon 
the adoption of that bill by States, togethfir.£QQJtdilUJlg 
a majority of the population of all the States the 
Federal authorities would formally proclaim ijLjl 
law. 

All constitutions and municipal charters should au- 
thorize the legislative department of their respective 
governments to modify any law adopted by the vot- 
ers whenever such modification is essential in order 
that the law may fulfill its original purpose. Laws 
are passed for the purpose of providing rules that 
shall apply to events happening in the future. They 
are, for the most part, unavoidably based on past 
experience, our principal means of forming ideas as 
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to what may happen in the future being that certain 
things have happened in the past. It is a species of 
reasoning from the known to the unknown. But 
everything that happens, although more or less similar 
to what has happened, is at the same time somewhat 
different. And these differences, because of the 
limitations of the human mind, can be foreseen but 
slightly. If it were otherwise prophesying would 
not be such an uncertain art. Thus it comes about 
that after a law has been enacted its language is often 
foimd to be either too narrow or too broad, or too 
narrow in one respect and too broad in some other 
respect. Cases arise, some being such as the law 
was intended to cover but which do not come vrithin 
its provisions, and some being such as the law was 
not intended to cover but which are embraced within 
the letter of its text. Consequently it becomes neces- 
sary to amend or change the law in order that it may 
properly serve the purpose for which it was enacted* 

Moreover, a law sometimes consists of numerous 
details in addition to its principal features, these de- 
tails representing provisions that are essential to carry 
the law into effect. For instance, an income tax law 
must provide, not only that certain incomes shall be 
taxed at certain rates, but also how these incomes 
shall be ascertained, what exceptions shall be allowed, 
how the tax shall be collected, and what penalties 
shall be imposed on those attempting to evade it. 
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Many incomes are so complicated, and extend into 
such ramifications, as to render impossible the draft- 
ing of a law that will work satisfactorily without con- 
siderable amendment. And the need for amendment 
can be learned only from experience. The law must 
be put into effect before its defects reveal themselves, 
and before it becomes apparent where and how it 
should be amended. 

Amendment by direct legislation isy however, too 
expensive and teQ guBabrpus a process tg bgjiafid fnr 
making changes that are not of a^mdi(aUh§ia£j£Er' 
changes that xnerely perfect the law in accordant 
with its original purpose. If such changes could be 
effected only by direct legislation the evils to be cor- 
rected might seem preferable to the expense and labor 
of correcting them. The legislative body should 
therefore be given authority to make changes of this 
kind whenever experience shows them to be necessary. 
Such a course appears the more reasonable since the 
voters do not, in adopting a law, really pass upon 
its exact phraseology, or upon its details. An af- 
firmative vote represents only an approval of its 
general purpose and provisions. Even if the voters 
were able to foresee all the different kinds of cases 
that would arise under a certain law, or all the defects 
in its details, they would have no opportunity of 
modifying it in any way before its adoption. Since 
they must either accept or reject it as a whole a vote 
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in favor of it can mean no more than that they ap- 
prove of it as a whole. 

If it should be objected that this power is too 
great to be vested in the members of the legislative 
body, that mider it they might attempt to change the 
law into something quite different from its original 
design, the answer is that every member of that body 
would be responsible to the voters. Such an objection 
would be valid if the legislative department should be 
constituted, and its members elected, as at present, 
with their practical freedom from responsibility, but 
not if constituted and its members elected as described 
in Chapter II. 

State constitutions are, in nearly every State, 
products of direct legislation. Their adoption, ^md 
also their amendment, must be by the voters, al- 
though the initiative may be in a constitutional con- 
vention authorized by the legislature, or in the legis- 
lature itself. The original purpose of a constitution 
was to provide for the organization of the government. 
This continues to be its chief purpose — ^to contain tihq 
organic law of the State. But our State constitutions 
also serve as repositories for more or less law that 
does not pertain to the organization of the govern- 
ment. This other law consists of two kinds of pro- 
visions: those which expressly prohibit the govern- 
ment from doing certain things, and those whereby 
the people undertake to legislate on some matters 
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in place of the legislature. The form er conatitu^te 
bills of rights ; the latter represent a species of gen- 
eral legislation. Examples of^jhe f ormer ar^ pro- 
/ ; visions declaring tEat the govemment shalL not pass 
laws abridging the freedom of speech or the r ight of 
peaceable assembly, deprive any person of lif e, lib- 
erty or property without due process of l aw, take 
private property for public use without just compen- 
sation, or inflict cruel and unusual piuiabmsi^s. 
Such provisions may be traced to a belief in the nat- 
ural tendency of all govemment to become oppressive, 
and also, some of them, to a belief in the existence of 
inalienable rights; ^ they date back to the period of 
the American Revolution, when these beliefs were 
common. As examples of general legislation to be 
found in constitutions may be cited provisions that 
deal with the chartering of private corporations, the 
exemption of homesteads from liability for debts, the 
legal rate of interest, and the regulation of the liquor 
traffic. These are of a later date than bills of rights, 
and represent, both a distrust of the integrity and wis- 
dom of legislative bodies, and a desire on the part of 
the people to share in the exercise of the legislative 
function. Bills of rights are inserted in constitutions 

^*'A11 men are bom free and equal, and have certain natural, 
essential, and unalienable rights; among which may be reckoned the 
right of enjoying and defending their lives and liberties; that of 
acquiring, possessing, and protecting property; in fine, that of seek- 
ing and obtaining their safety and happiness." Constitution of 
Massachusetts, Part I, Art I. 
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to protect the individual from the government. It is 
sought to place certain rights beyond the reach of any 
governmental authority.^ Such provisions manifest 
a desire on the part of the people for less govern- 
ment — ^not a desire to do any governing themselves* 
Provisions having the character of general legislation 
manifest, on the contrary, a desire on the part of the 
people to make their own laws. They represent a 
demand for more government rather than for less. 
In numerous instances they even enjoin the legisla- 
ture to pass laws dealing with certain subjects. They 
reveal, not a fear of oppression by the government 
but a lack of confidence in the legislative department 
— a fear that it may not legislate upon some matters 
in accordance with the wishes of the people, or, per- 
haps, at all. 

The process of amending a constitution is usually 
made difficult. The practice varies considerably, but 
in most of the States, in order that an amendment may 
be submitted to the voters, it must be proposed either 
by two successive legislatures, or by a two-thirds or 
three-fifths majority in one legislature. In Okla- 
homa under the initiative it requires fifteen per cent 
of the voters to propose an amendment to the consti- 
tution, while eight per cent are sufficient to propose 

f ^ '^o guard against transgressions of the high powers herein dele- 
I gated, we declare that everything in this 'Bill of Rights' is excepted 
\ out of the general powers of government, and shall forever remain 
unviolate.** Constitution of Texas, Art I, sec. 29. 
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any other legislative measure. In Arizona the cor- 
responding percentages are fifteen and ten. 

With the introduction of a system of direct legis- 
lation it is evident that all constitutional provisions 
which are of a general statutory character should be 
removed from the constitution, and assimilated to the 
ordinary statutory law enacted by the voters. Their 
presence in a constitution is due, partly to the absence 
of any regular system of direct legislation, or, at 
least, of any system that is less cumbrous than the 
process of constitutional amendment, and partly to 
the facilities afforded for legislation by the wholfiga}^ 
whenever a new constitution is being prepared by j| 
constitutional conventioii. What an opportunity for 
legislative activity such a convention offers its mem- 
bers. What a temptation to forestall the legislature 
for years to come. Behold the constitution of Okla- 
homa, a veritable statute-book of general legisla- 
tion,^ representing the enactment of a mass of gen- 
eral laws, formally by the voters who voted on it, 
actually by the members of the convention that pre- 

^This constitution consists of about fifty thousand words, and 
goes into such detail as to provide that any railroad passing within 
four miles of a county-seat must build a branch thereto, that ''all 
telephone and telegraph lines, operated for hire, shall each, re- 
spectively, receive and transmit each other's messages without delay 
or discrimination," that, "except in case of emergency, eight hours 
shall constitute a day's work underground in all mines in the State," 
and that druggists shall not sell liquor except upon "a bona fide 
prescription signed by a regular isici practicing physician, which 
prescription shall not be filled more than once." 
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pared it. For to legislate on some matter means to 
express one's will regarding it, and only the members 
of the convention were in a position to do that. They 
alone could vote "y®*" ^^ "no" on each proposition. 
Lumping together hundreds of different items dealing 
with scores of unrelated subjects, and giving the 
voters an opportunity to vote for or against them 
as a whole, is simply, as regards the voters, a legis- 
ative farce. With the adoption of a convenient sysr 
tem of direct legislation this practice of legislating 
by means of a constitutional convention, and this use 
of the constitution as a repository of ordinary statu- 
tory law, should be discontinuedt No matter 
whether the amending of a constitution is or is not 
made more difficult than the adoption of other laws by 
the voters, these provisions should be excluded from 
the constitution to form part of the collection of such 
other laws. It ^^v j?g jiddH ^^^ ^HJh an efficient 
and responsible legislative body, there would.be faxL 
less tendency on the part of constitution-makers to 
consider themselves charged with the duty of general 
legislation. , 

This would bring the constitution back to its ear- 
lier state when it contained only organic law and a 
bill of rights. Is there any sufficient reason why these 
should be differentiated from the general laws 
adopted by the electorate, as they would be if more 
difficult to change? We have now two kinds of law, 



258 ORGANIZATION OF THE GOVERNMENT 
constitutional and) statutory, the o ne superior and the 
other inferior . Should ^ p]X)cedure for amending 
the constitution be continued as at present, with the 
result of making the constitution superior to the gen- 
eral laws adopted by the voters, and establishing those 
laws as a new kind of law intermediate between the 
former two, inferior to the one, and superior to the 
other? Or should amendments to the constitution be 
/placed on the same level as other measures brought 
\before the electorate? 

Taking up first the provisions of a constitution 
which come under the head of organic law — -those 
which determine the character, .^nd .pro vide for the 
organization, of the government;; — there is certainly 
no reason why these should not be subject to change 
by a majority of the voters at any time without 
hmdrance or delay. Government is an institution; 
it represents modes of thought and ways of doing 
things. These became habitual, and whatever is 
habitual is difficult to change. People always prefer 
to continue doing things in the way to which they 
are accustomed. And they will, as a rule, persist- 
ently refuse to change to some new way unless the 
advantages of the latter over the old way are over- 
whelming and obvious. The enti re history ofgov- 
enwueutlpveals the tenacity with which people adhere 
to familiar forms long after these have ceased to 
meet the requirements of changed conditions. Our 
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own local and State governments snow how, decade 
after decade, political institutions that have become 
insufficient and unsatisfactory, even vexatious and 
mischievous, are not only perpetuated in States where 
first adopted, but are also carried over with all their 
defects into new States. The fact that a majority 
of the voters are prepared to make a change in the 
form of the government may be taken as practically 
conclusive proof that the change ought to be made. 
Changes in the organ ic l^^w of both States and 
municipalities should be facilitated rather than 
hindered. 

*^-This brings us to the consideration of the provi- 
sions to be found in a bill of rights. And first it may 
be noticed that some of these provisions have no 
proper place in such a document. A bill of rights is 

a coUectioa^ijf ^ to-s^, jrotficting .iadiyAd»al, righ^ 

against the govemmisnL^ Declarations to the effect 
that the people have the sole and exclusive right of 
governing themselves, or that all political power is 
inherent in the people, that government is instituted 
to promote the general welfare, and that the people 
have a right to alter or reform the same, are state- 
ments that belong to the jreato of j^aliric^al^ghilos^^ 
and not to that of jurisprudence. Such statements do 
not constitute law, and the rights they mention are 
not legal rights. A law is a rule of action that can 
be recognized by a court oFlawrahd applied T)y it tp 
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Ae facts of some pending ca^s e. A legal right is a 
right tha t can be invoked bya party to a judicial pro- 
ceeding, and enforced by the court in his favor, 
lie right of a people to govern themselves, or to 
change their government at will, is not a right that can 
be pleaded before a judicial tribunal, or protected 
by the terms of a judicial decree. And a recital of 
such rights forms no proper part of a bill of rights. 

Taking up now those provisions of a bill of rights 
which deal with legal rights, we are confronted at the 
outset with the fact that some of these rights are sup- 
posed to be inalienable — ^natural, essential, inherent, 
indefeasible, incontestible.^ If there were such rights 
they ought surely to be set forth in some sacred docu- 
ment, protected by the most solemn religious sanc- 
tions, and declared inviolate, not only by the govern- 
ment, but by the people themselves. But such rights 
do not and cannot exist outside of the imagination. 
The idea of an inalienable right is that a person, 

1 In Downes v. Bidwell, 182 U. S. 244, the Supreme Court says: 
"There may be a distinction between certain natural rights, en- 
forced in the G)nstitution by prohibitions against interference with 
them, and what may be termed artificial or remedial rights which are 
peculiar to our own systems of jurisprudence. Of the former class 
are the rights to one's own religious opinions and to a public ex- 
pression of them, or, as sometimes said, to worship God according to 
the dictates of one's own conscience; the right to personal liberty 
and individual property; to freedom of speech and of the press; to 
free access to courts of justice, to due process of law, and to an equal 
protection of the laws; to Immunities from unreasonable searches 
and seizures, as well as cruel and unusual punishments, and to such 
other immunities as are indispensable to a free government.'' 
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merely by reason of the fact that he is a human 
being, and not as a member of society, has certain 
rights which society itself is bound to respect — rights 
that are superior to all government and to all human 
law — rights with which every individual is endowed 
by his Creator. If this be true it can make no dif- 
ference whether the exercise of a right of this kind is 
detrimental or beneficial to society. But how can 
society, or the state ( which is society politically or- 
gan ized) , concede the existence of any right the ex- 
ercise of which will tend to weaken or destroy it? 
The existence of rights which are inimical to the state 
is incompatible with the existence of the state. It is 
suicidal. The only rights which any person can have 
are those which it is to the interest of the state that 
he should have. In other words, an individual has 
no rights merely as a human being, but only as a 
memheioisodeii: 

The theory of inalienable rights has never been, 
nor can it be, put into practice. A constitution may 
declare that no person shall be molested for worship- 
ing God in the manner most agreeable to the dictates 
of his own conscience, or that die liberty of the press 
shall not be restrained, or that every person shall have 
a right to acquire property, but the government ex- 
isting under that constitution will none the less pass 
and enforce laws interfering with any form of re- 
ligious worship, or any publication, or any occupa- 
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tion, which, according to public opinion, is contrary 
to public policy. All experience shows that the test 
of a person's actual right to do a particular thing is, 
not whether he has been endowed by his Creator with 
a right to do it, but whether his doing it is compatible 
with the interests of society. Consequently, in dis- 
cussing a bill of rights, it is unnecessary to dis- 
tinguish between so-called inalienable or natura] 
rights and other rights mentioned in its various pi 
visions. 

Some rights are, however, more important that oth- 
ers, and the question remains whether certain rights 
are not of sudi transcendent importance that they 
should not be subject to change or repeal by the 
simple process provided for direct legislation 
in general.^ Should not such a provision as, for 

^ Bilk of rights contain many provisions that are either obsolete 
or of little importance at the present time. This is because a large 
proportion of them may be traced to the contests between the Eng- 
lish people and the Crown, or to the grievances of the American 
colonists against the British government, while others were origi- 
nally suggested by the existence in England, and also to some extent 
in the colonies, of undesirable institutions or practices handed do¥m 
from earlier times and out of harmony with the spirit of modem 
civilization. Among such provisions may be -mentioned those which 
prohibit the suspension of laws, the levying of taxes, or the main- 
tenance of a standing army, without legislative sanction; those 
which declare that the military power shall be subordinate to the 
civil authorities, that the legislature ought frequently to assemble, 
and that its members shall enjoy freedom of debate; those pertaining 
to the right of petition, the right to bear arms, and the quartering 
of soldiers in private houses; and those which prohibit titles of 
nobility, hereditary offices, a state church, religious tests for holding 
office, bills of attainder, and imprisonment for debt. These pro^- 
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instance, that which prohibits the taking of private 
property for public use without just compensation, be 
placed beyond the reach of a mere majority of the 
voters? Or, at least, should not some obstacle, that 
would cause delay in bringing about a balloting 
thereon, or make it difficult to do so, be interposed to 
protect it to some extent? The answer is that all 
depends on how intelligent the voters are. Intelli- 
gence is itself a restraint upon the exercise of power — 
more certain and more accurate than any artificial 
restraint that can be devised by the ingenuity of man. 
The more ignorant a majority, the more dangerous it 
is; the more intelligent, the less dangerous. 

If a majority should undertake to repeal some pro- 
vision in a bill of rights they might do so either as to 
both themselves and the minority (i. e. as to the entire 
population), or as to the minority alone, preserving 
it to themselves. Considering these alternatives 
separately, it must be admitted as to the first that 
there should be nothing to hinder the majority from 
depriving both themselves and the minority of any 

BJons have been copied fro m one con stitutioit. isyte-,another withoi^t 
any real understanding oi their original meaning or^ Present pu^- 
pose. Frdvisions of cotfttHttlhg impoflarice are 'those pertaining to 
Uie trial and pmiishment of accused persons and the issuance of 
search warrants, and those which declare that no one shall be twice 
put in jeopardy for the same offense, or deprived of life, liberty or 
property without due process of law, that retroactive laws or laws 
impairing the obligation of contracts shall not be passed, and that 
private property shall not be taken for public use without just com- 
pensation. 
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right, no matter how ancient it may be, or how im- 
portant it may seem. The proposition is simply 
whether the wishes of the majority or of the minority 
should prevail with respect to that which applies 
equally to all. And to this proposition, the elec- 
torate being intelligent, there can be but one reply in 
a democratic state: the majority should have their 
way. For the majority would be acting, not widi a 
view to benefiting themselves at the expense of the 
minority, but to benefit the people as a whole. And, 
as we have seen in Chapter IL ths-t which is desired 
by a majority of the voters will more like ly pr ove 
conducive to the welfare of the whole people t^an 
Aat which is desired by a rmmv^. The majority 
may be mistaken, but they are less likely to be mis- 
taken than the minority. And who is to decide 
whether or not they are mistaken? There can be 
no conclusive decision except that which experience 
supplies. And the only way to invoke experience is 
to make the change and observe the results. Changes, 
it must be remembered, become necessary in the 
course of time in even the most important, the most 
nearly ^ fundamental riphts^ Conditions in society 
are ever undergoing modification. Rights that have 
been developed on a lower stage of civilization are 

^ There are no fundamental individual rights. There is only one 
fundamental right, and that belongs to sociejy : the right to do any- 
thing, and to require anything, witt respect to its own members, 
that is essential to its self -perpetuation. 
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found to be injurious if exercised when society has 
reached a higher stage. The bearing of arms may 
be encouraged under certain conditions, and dis- 
couraged when those conditions have passed away. 
Changes in rights must follow changed CQnditiona, 
and the majority should have the legal as well as the 
actual power to make such changes whenever they 
deem it best. 

But this idea, that the amending of a constitution 
should be made difficult, is chiefly due to a belief that 
the minority need protection against the majority — 
against legislation by the latter designed to benefit 
themselves at the expense of the minority. Is such 
a belief well founded in the case of an intelligent 
electorate, and if it is, will constitutional provisions 
serve the purpose of protecting the minority against 
the majority? History shows that there is no danger 
of the majority oppressing the minority unless po- 
litical divisions form along lines of race, nationality, 
religion, occupation, territory, or some other diflfer- 
ence that may be observed by the senses.^ And, it 

^It will be noticed that a person's race, nationality, religion (if 
he practises it), and occupation may be known from observation. 
Either appearance or conduct reveals these differences between one 
individual and another. Contrast such differences with those that 
are purely matters of opinion. No observation of a man's appear- 
ance or conduct will determine whether he is a free trader or a 
protectionist, a prohibitionist or an anti-prohibitionist, a socialist or 
an anti-socialist. So .long as political divisions are based on diffoji;- 
ences that ar^ not discernible by the senses they cannot lead to 
oppressive le^isl^^,tiQn by .the majority against the minpxlty* 



266 ORGANIZATION OF THE GOVERNMENT 

may be added, history also shows that if political 
divisions do fonn along such lines, laws of any kind, 
hedged about with whatever dii&culties to preserve^ 
them from change, are futile to protect the minority.^ 1^ 
But political divisions will not form along such lines 
unless they represent some sort of social cleavage. 
So long as those who belong to different races, nation- 
alities, religions, occupations, etc., or who reside in 
different regions, associate with each other in the 
various activities of life — intermarry, form partner- 
ships, are members of the same cultural organiza- 
tions, send their children to the same schools, interest 
themselves in the same civic affairs — there will be no 
political distinctions corresponding to any of these 
other differences. The population may be divided 
into Protestants and Catholics, but so long as members 
of the two conununions associate with each other in 
every way except as communicants there will be no 
tendency on the part of those belonging to the one to 
deprive those belonging to the other of any civil 
rights which they themselves enjoy. The population 
may be divided in any other way — into city people 
and country people, into employers and employees, 
into the rich and the non-rich, into agriculturists on the 
one hand, and miners, manufacturers, merchants and 

^How much protection do the negroes derive from the Fourteenth 
Amendment to the Constitution, and the various Acts of Congress 
passed in pursuance thereof, intended to secure to them an enjoy- 
ment of civil rights equal to that of the whites? 
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those engaged in transportation, on the other — ^but so 
long as the difFerence that exists between them does 
not separate them into distinct social classes there 
is no danger that the one group will seek to deprive 
the other of equal rights or equal liberties. There 
must be a social cleavage before there can be political 
discrimination. 

Now what is it that brings about, or what is it 
that prevents, this gnpifll pl^^yapr^*? j^ is, as a rule,^ 
ignorance that brings it about, and intelligence that 
prevents it. The more ignorant a person the more 
likely he is to be prejudiced against those who are dif- 
ferent from him in any respect. And prejudice is a 
barrier to association. Those of his race, his nation- 
ality, his religion, his occupation, his habitat- — all 
meet with his approval, while those of a different race 
stand lower in the category of human beings, those of 
a different nationality are objects of suspicion, those 
of a different religion may contaminate the soul, and 
those of a different occupation, or who reside in an- 
other region, have certain faults that furnish constant 
topics for animadversion. The intelligent individual 
is able to look beneath these surface dissimilarities 

^An exception must be made of social cleavage due to race dis- 
tinctions. This does not depend on ignorance. It appears to be a 
matter of race characteristic, as the people of northern Europe 
have a much stronger tendency towards it than those of southern 
Europe. English, Dutch, Scandinavian and German colonists have 
always everywhere refused to associate intimately with the natives, 
while the French, Spanish and Portuguese have generally done so. 
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and recognize the essential similarities that are com- 
mon to all. A difference that repels the ignorant may 
even attract the intelligent. Intelligence dissipates 
prejudice, brings human beings closer together, and 
forms a basis for their association.^ Intelligence 
is therefore the safeguard against oppressive legisla- 
tion by the ma jority against the minority. It is the 
intelligence of the people — ^not ihe bills of rights in 
our constitutions — ^that really guarantees to minorities 
the equal protection of the law.^ 

There is, then, no reasonable ground for apprehen- 
sion that an intelligent majority, though unrestrained 
in its exercise of legislative power, will intentionally 
destroy individual rights that are not inimical to the 
general welfare. Wherefore the provisions in a bill 
of rights should be assimilated to the general laws 
enacted by the electorate. But it may happen that 
a majority will inadvertently infringe upon some im- 
portant right. A law may be adopted to correct a 
specific evil, to accomplish a particular result, and 

^As the people of western Europe gradually became more intel- 
ligent their laws regarding, and iheir conduct towards, the Jews 
ameliorated correspondingly. The harsh treatment to which the\ 
Jews in eastern Europe have been subjected down to the preseny 
time is evidence of the ignorance that still exists in those parts. 

^Individual rights are, on the whole, respected quite as much in 
England as in the United States, and yet the minority in England 
have no protection whatever against legislation by a majority of the 
House of Commons backed by a majority of the electorate. Of all 
the documents, laws, customs and understandings that make up the 
British constitution not one was designed to stand between the indi- 
vidual and Parliament. 
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that law, by being worded too generally, or by failing 
to make proper exceptions, may impair some right 
which there is no intention to disturb. It is thus that 
legislatures usually pass unconstitutional acts — acts 
that are not perceived or believed by the members to 
conflict with constitutional provisions, but which, when 
applied to certain facts and subjected to analysis by 
trained judicial minds, are found to do so. It is 
therefore desirable, in adopting ^ a system,, of direoJ 
legis lation, to provide that rights, existing under 
former laws shall not be modified without a definite, 
conscious purpose to that eff'ect on the part of ..thg 
electorate. If a majority wish to do away with some 
existing right it is their prerogative to do so, but in 
doing so they should know what they are doing. 

At present the rule is that, when two statutes con- 
flict, the later repeals or modifies the earlier. All 
that is necessary to safeguard existing rights against 
inadvertent, unintentional or surreptitious change is 
to alter this rule with respect to direct legislation. 
As to such legislation let the rule be that no later law 
shall repeal or amend an earlier law unless the later 
law specifically declares that such earlier law, naming 
or describing it, shall be repealed or amended, as the 
case may be, and, if amended, in what particular. 
As the courts now protect the people against any in- 
fringement by the legislature of rights established by 
constitutional provisions, so the courts, under this 
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rule, will protect the people against any change by a 
majority of the voters of rights established by pre* 
existing laws unless or until such majoril 
their attention expressly directed to the exact effect 
o{ ihe ballots they cast. 

The application of this rule could not result in 
any question of superiority between the electorate and 
the courts, such as arises between the courts and the 
legislature when the former declare unconstitutional 
an act passed by the latter. When a court declares 
an act of the legislature unconstitutional there may 
be said to be a conflict of opinion between it and the 
legislature. The legislature is of the opinion that the 
act is constitutional. The court is of the opinion that 
it is unconstitutional ; and its opinion prevails. Noth- 
ing the legislature alone can do will overcome the 
action of the court and validate that act. If, how- 
ever, a court should, under the suggested rule, declare 
invalid some measure adopted by a majority of the 
voters, such majority, in order to give effect thereto, 
would only have to pass it again, explicitly stating 
that it shall amend or repeal, as the case may be, 
the preexisting law with which, in the opinion of the 
court, it conflicts. 

lust as State constitutions should be subject to 
amendment by the regular process of direct legisla- 
tion provided for the voters of the State, so should 
municipal charters (within the limits established by 
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State law) be subject to amendmeni: by the regular 
process of direct legislation provided for the munici- 
pal electorate. 

At present amendments to the Federal Constitution 
must be proposed either by two-thirds of both houses 
of Congress, or by a convention called by Congress 
on the application of two-thirds of the States, and 
must be ratified either by the legislatures of, or by 
conventions in, three-fourths of the States. This 
method is objectionable for several reasons. It re- 
stricts the right of proposing amendments to some 
body representing all the States, thereby ignoring both 
the individual State and the individual voter. In re- 
quiring that am endments be jatified either by liogia: 
ktures or b^ "con^nti^s'Tt aglin ignores Ae in: 
dividual votej:^ And in authorizing three-fourths of 
the States to adopt amendments, and also in making 
that number of States essential for such adoption, it 
wholly ignores the principle of popj^leition. 

Requiring that amendments be proposed either by 
Congress, or by a convention called by Congress, 
serves at present chiefly to obstruct the process of 
amendment. Every State,, acting by its electorate 
under a system of direct legislation, should oe au- 
tnorized to adopt an amendment without any previous 
action on the part either of any other State or of the 
United States, and when that amendment has been 
likewise adopted by the requisite number of Stat^, 
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together containing the requisite number of the popu- 
lation, it snouM forfhwith' Become a part of the Con- 
stitution. There is no necessity for, or advantage In, 
The formal submission of an amendment to the various 
States. For there is no power to compel a State to 
act upon any measure proposed by any authority out- 
side of its own electorate. The only value of this 
requirement is that it serves to secure uniformity in 
the wording of an amendment adopted by different 
States. But .thi& function of securing unif ormity can 
be performed quite as efficiently by private as- 
sociations, national in scope, organized for th e pur - 
pose of advocating the adoption of particular amend- 

The rule requiring amendments to be ratified by 
legislatures or conventions was demanded by the con- 
ditions existing at the time the Constitution was 
framed. The lack of adequate means for the general 
communication of ideas made it necessary that there 
should be a gathering of some kind for the discussion 
of an amendment prior to action thereon. But this 
reason no longer applies. The public press now en - 
ables every voter to participate, both actively and 
passively, in the discussion of every public question. 
Ratification by conventions is unnecessary, and rati- 
fication by legislative bodies is not only unnecessary 
but undesirable as well; for the members of these 
bodies should be selected with reference to their fitness 
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to carry on the government of a State, and not be- 
cause of their opinions on some amendment to the 
Federal Constitution. 

The rule authorizing three-fourths of the States, 
no matter how small their populations, to adopt 
amendments, and requiring that number, no matter 
how large their populations, for such adoption, is now 
arbitrary and artificial. On the one hand it permits 
those who represent a minority of the population ^ 
to change the Constitution, and on the other it prevents 
those who represent both a majority of the population 
and a majority of the States from doing so. The 
State principle is recognized to an excessive de gree, 
and the population principle not at all. Xbis nile was 
proper at a time when the States had relatively few 

^' iiii •- " " ' ' " ■■■'-■- ■-■■- — ■—-. . . - -r I - 11 II » m il I II I I 

interests in common, and when it was still doubtful 
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whether the conditions then existing called for a 
federal state or a federation of states. Since then 
conditions have changed, so that now the tendency, 
instead of being towards a federation of states, is 
rather towards a unitary state. The State principle 
has lost in force, and the population principle has 
gained, until both the requirement of a three-fourths 
majority of the States, and the exclusion from con- 
sideration of the population of the States constituting 

1 In the census of 1910 the thirty-six less populous States had 
only 40,763,155 inhabitants out of a total of 91,538,436 for the entire 
forty-eight. 
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such majority, are out of harmony with existing con- 
ditions. 

What, then, should be the rule for the adoption of 
amendments to the Federal Constitution? We have 
seen that amendments to State constitutions should 

~»—— m- ' Hill 11 III I — ■».»■■« ..--•• - M .>MMiMi,«aaMNaMMaM 

be treated like ordinary statutes, and, reasoning from 
analojgy, some may conclude that, as regards action^ 
by the general electorates^ amendments to the Federal 
Constitution should be placed on the same footing as 
Federal statutes. But the Federal Constitution dif- 
fers essentially from a State constitution in this, that 
the latter, as a document of organic law, provides 
merely for the organization of the government of the 
State, while the former, in addition to providing for 
the organization of the Federal government, appor- 
tions the powers of government between the States 
and the United States. An amendment to a State con- 
stitution can only change the form of the State gov- 
ernment. An amendm^it to the Federal Constitu- 
tion may change, not only the form of the Federal 
government, but also the distribution of powers be- 
tween the United States and the several States. And 
for this reason the rule for die amendment of the 
Federal Constitution, or, at least, for the adoption of 
any amendment that transfers power from the States 
to the Federal government, should fully recognize the 

^ The Federal electors, being themselTes creatines of the G>ii8tita- 
tion, should not haye the power of amendment 
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State principle as well as the Federal principle. In 
other words, the rule should be that amendmentaimist '" L^ 
lie adopted by a majority of the States— the Static 
constituting such majority to contaiOt of C0ttC9e» a 
majority of the people of all the States. 



THE END 
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ment, 114, 200. 

Civil rii^ts and race difference, 
36. 

Civil service reform laws, criti- 
cism of, 204-209; make posi- 
tions permanent, 205-206; 
lower standard of ability, 
206-207; lessen diligence, 
207; destroy responsibility, 
208. 

Qasses, and political divisions, 
265-267. 
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Commission form of government, 
113, 201; legislative and ad- 
ministrative functions united 
in, 193-196; independence of 
administrative department in, 
202-204. 

Commissions, boards, etc., 216- 
218; separation of functions 
ignored in, 216; necessity for, 
217; proper function and or- 
ganization of, 217-218. 



INDEX 



279 



Committee on Rulesy in Congress, 
85. 

Committees, legislation by, 82; 
bipartisan, and party govern- 
ment, 145, 146. 

Commons^ House of, origin of, 
63; supremacy of, 64, 149; too 
large to legislate, 99; party 
government in, 152-153; repre- 
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Conscience, function of, 23 note. 

Conservatism, and civilization, 67 
note; and direct legislation, 
242, 243 note. 
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Democratic party, National Con- 
vention of, in 1912, 134; and 
free trade, 13^135; division 
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liberty, 116-117; and party 
nominations, 141-142; and ad- 
ministrative offices, 195-196. 

District attorneys, are State of- 
ficers, 168; qualifications for, 
184-185. 
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Irresponsibility of legislative and 
administrative officers. See 
Responsibility. 

Jackson, President, vetoes of, 
86; and Second Bank of the 
United States, 176, 177, 181. 
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153 note. 
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173-182; different forms of, 
exeroised by chief executives, 
175 note; vesting of, in one 
person alone, 180. 
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95; distrust of, 96, 225; cost 
of, 97 note. 
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67 note; meaning of, 74 note; 
political, and direct primaries, 
116-117. 
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system, 67 note. 
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of writ of habeas corpus, 45, 
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MacDonough, Michael, on Eng- 
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56; governor's council in col- 
ony of, 71 note; inalienable 
rights in constitution of, 254 
note. 

Mayor, veto power of, 53; toBBt^ 



eiae of original leglalativd 
power by, 175. 

Mecklin*s Democracy and Race 
Friction, 37 note. 

Mexico, revolutions io, 14 note; 
elections in, 16; government 
of, 16. 

Minority rule, under present 
electoral system, 155, 160. 
See Majority rule. 

Monarchial character, of our 
Federal government. 179; of 
elective administrative officers, 
182. 

Montesquieu, and the veto, 55, 
58-59; and the bicameraJ sys- 
tem, 60; and the separation 
of powers, 61 note, 165-166; 
idea of an upper house, 65; 
idea of the English govern- 
ment, 73. 

Municipalities, legislative organ- 
ization in, 53^; and pro- 
posed electoral system, 127; 
administrative department of, 
172; changes in government 
of, to adopt proposed admin- 
istrative organization, 215; ju- 
dicial department in, 220; di- 
rect legislation in, 240, 244. 

Natural rights, in Massachusetts 
constitution, 254 note; Su- 
preme Court definition of, 260 
note; discussion of, 260-262. 

Negroes, political power of, 32- 
34, 39 note; suffrage of, and 
democracy, 34-35; are differ- 
ent from whites, 37; and Four- 
teenth Amendment, 266 note. 

New York, Veto power in first 
constitution of, 56. 

Nominations, present system, 
115; proposed system, 119- 
123. See Direct primaries. 

Non-party associations, 139-140. 

Occupations, and political divi- 
sions, 265-267. 
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OiBce-holderft, inimical to democ- 
racy, 41-42. See Administra- 
tive oiBcen. 

Oklahoma constitution, amend- 
ment of, 255; a statute-book, 
256. 

Oligarchy. See Autocracy. 

Pardoning power, 55 note. 

Parliament Act of 1911, 64. 

Parliament, power of, 15, 166; 
origin of, 62-63; no legal re- 
straints on, 268 note. 

Parties, political, and direct pri- 
maries, 116-117; and present 
electoral system, 130; and pro- 
posed system, 130-131; de- 
fined, 131-132; functions of, 
132; large and small, 132- 
133; character of large, 133- 
137; attitude of large, towards 
important issues, 137-138 ; 
whether necessary to demo- 
cratic government, 154-155. 

Party government, 142-154; ar- 
gument for, 142-143; only im- 
perfect, possible in the United 
States, 143-147; and State 
governments, 148; in England, 
149; and the cabinet system, 
150-151; evils of, 151-154. 

Peel, Sir Robert, on size of Eng- 
lish Cabinet, 102 note. 

"People," meaning of term, 11- 
12. 

Platforms, party, 132; of large 
parties, 135; of candidate for 
administrative offices, 169. 

Political divisions, and race, na- 
tionality, religion, occupation, 
domicile, etc., 265-268. 

Political power, nature of, 8-9, 
38-39; and race difference, 
30-35. See Ruling power. 

Politicians, professional, func- 
tion of, 21; and electoral sys- 
tem, 115. 

PoUock, Sir Frederick, on ir- 
revocable laws, 110 note. 



Poll-tax, 42. 

Population principle, in a federal 
state, 246-247; and Federal 
Constitution, 271, 273. 

President, orders of, legislative 
in character, 45-46; veto 
power, 53, 85-86; pardoning 
power, 55 note; protected by 
Constitution, 59 ; increase of 
power at expense of Congress, 
85; extra-constitutional legis- 
tive power of, 86-68; head of 
administrative department, 

167; exercise of sole legislative 
power by, 175-179; relati<m of 
Cabinet to, 179-182; adminis- 
trative ability, 183; and a bud- 
get, 183 note. 

Primitive state, government in, 
46 note. 

Private corporations, and waste 
of power, 54; and efficiency, 
212-214. 

Progress, and power, 54; hin- 
dered by defective legislative 
organization, 77-78; large par- 
ties as hindrances to, 138; the 
law of, 206. 

Proportional representation, 157— 
163. 

Public opinion, and party plat- 
forms, 137; and non-party as- 
sociations, 139; and individual 
rights, 261-262. 

Race difiFerence, and political 
power, 30-^5; and non-associa- 
tion of races, 37; and political 
divisions, 265-267. 

Reasoning faculty, and judicial 
function, 49, 51, 221-222; and 
independence of judges, 230. 

Recall, 109; method of voting 
on, 127-128. 

Recorders, county, as local regis- 
tration officers, 118; are State 
officers, 168. 

Reed, Thomas B., on irresponsi- 
bility of Congress, 90. 



